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GENERAL COUNSEL'S EXHIBIT No. 1-A

Form NLRB-501 (4-52)

United States of America

National Labor Relations Board

CHARGE AGAINST EMPLOYER

Case No. 20-CA-779. Date filed 10/29/52. Compli-

ance status checked by E. L.

Where a charge is filed by a labor organization,

or an individual or group acting on its behalf, a

complaint based upon such charge will not be is-

sued unless the charging party and any national or

international labor organization of which it is an

affiliate or constituent unit have complied with sec-

tion 9(f), (g), and (h) of the National Labor Rela-

tions Act.

Instructions: File an original and four copies of

this charge with the NLRB regional director for the

region in which the alleged unfair labor practice

occurred or is occurring.

1. Employer against whom charge is brought:

Lloyd N. Fry Roofing Co., 1850 West 132nd Ave-

nue, San Leandro, California.

Number of workers employed: 90.

Nature of employer's business : Mfg. Roofing Ma-

terials (Defense).

The above-named employer has engaged in and

is engaging in unfair labor practices within the

meaning of section 8(a), subsections (1) and (5)

of the National Labor Relations Act, and these un-

fair labor practices are unfair labor practices af-
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fecting commerce within the meaning of the act.

2. Basis of the charge:

Since on or about August 27, 1952, it, by its of-

ficers, agents and representatives refused to bar-

gain collectively with Miscellaneous and Woodwork-

ers Union, Local 2565, a labor organization, chosen

by a majority of its employees in an appropriate

unit, for the purpose of collective bargaining with

respect to rates of pay, wages, hours of employment,

and other conditions of employment.

By the above acts and by other acts and conduct

the Employer has interfered with, restrained, and

coerced its employees and is interfering, restrain-

ing, and coercing its employees in the rights guar-

anteed them by Section 7, of the Act.

3. Full name of labor organization, including

local name and number, or person filing charge:

Miscellaneous and Woodworkers Union, Local 2565.

4. Address: 112 Valencia, San Francisco, Calif.

Telephone No. MA 1-7819.

5. Full name of national or international labor

organization of which it is an affiliate or constituent

unit: United Brotherhood of Carpenters and Join-

ers of America.
*****

7. Declaration: I declare that I have read the

above charge and that the statements therein are

true to the best of my knowledge and belief.

/s/ By ROSE M. WHITE,
Business Representative

Date: October 28, 1952.

Affidavit of Service by Mailing attached.



National Labor Relations Board 3

GENERAL COUNSEL'S EXHIBIT No. 1-C

Form NLRB-501 (4-52)

United States of America

National Labor Relations Board

FIRST AMENDED CHARGE AGAINST
EMPLOYER

Case No. 20-CA-779. Date filed 11-25-52. Compli-

ance status checked by: E. L.

Where a charge is filed by a labor organization,

or an individual or group acting on its behalf, a

complaint based upon such charge will not be is-

sued unless the charging party and any national

or international labor organization of which it is

an affiliate or constituent unit have complied with

section 9(f), (g), and (h) of the National Labor

Relations Act.

Instructions: File an original and four copies of

this charge with the NLRB regional director for the

region in which the alleged unfair labor practice

occurred or is occurring.

1. Employer against whom charge is brought:

Lloyd A. Fry Roofing Co., 1850 West 132nd Ave-

nue, San Leandro, California.

Number of workers employed: 90.

Nature of employer's business : Mfg. Roofing Ma-

terials (Defense).

The above-named employer has engaged in and is

engaging in unfair labor practices within the mean-
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ing of section 8(a), subsections (1) and (5) of the

National Labor Relations Act, and these unfair

labor practices are unfair labor practices affecting

commerce within the meaning of the act.

2. Basis of the Charge:

Since on or about August 27, 1952, it, by its of-

ficers, agents and representatives refused to bar-

gain collectively with Miscellaneous and Woodwork-

ers Union, Local 2565, a labor organization, chosen

by a majority of its employees in an appropriate

unit, for the purpose of collective bargaining with

respect to rates of pay, wages, hours of employment,

and other conditions of employment.

By the above acts and by other acts and conduct

the Employer has interfered with, restrained, and

coerced its employees and is interfering, restrain-

ing, and coercing its employees in the rights guar-

anteed them by Section 7, of the Act.

3. Full name of labor organization, including

local name and number, or person filing charge:

Miscellaneous and "Woodworkers Union, Local 2565.

4. Address: 112 Valencia, San Francisco, Calif.

Telephone No. MA 1-7819.

5. Full name of national or international labor rt

organization of which it is an affiliate or constituent
|j

unit: United Brotherhood of Carpenters and Join-

ers of America.

*****
7. Declaration: I declare that I have read the
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above charge and that the statements therein are

true to the best of my knowledge and belief.

/s/ By ROSE WHITE,
Business Representative

Date: November 10, 1952.

Affidavit of Service by Mailing attached.

GENERAL COUNSEL'S EXHIBIT No. 1-E

United States of America

Before the National Labor Relations Board

Twentieth Region

Case No. 20-CA-779

In the Matter of LLOYD A. FRY ROOFING
COMPANY and MISCELLANEOUS AND
WOODWORKERS UNION, LOCAL 2565,

UNITED BROTHERHOOD OF CARPENT-
ERS AND JOINERS OF AMERICA, AFL.

COMPLAINT

It having been charged by Miscellaneous and

Woodworkers Union, Local 2565, affiliated with

United Brotherhood of Carpenters and Joiners of

America, AFL, that Lloyd A. Fry Roofing Com-

pany has engaged in, and is now engaging in, cer-

tain unfair labor practices affecting commerce as

set forth in the National Labor Relations Act, as

amended, 29 U.S.C.A., et eq. (Supp. July 1947),

herein called the Act, the General Counsel of the
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National Labor Relations Board, herein called the

Board, by the Regional Director for the Twentieth

Region, designated by the Board's Rules and Regu-

lations, Series 6, as amended. Section 102.15, hereby

issues this Complaint and alleges:

I.

(a) Lloyd A. Fry Roofing Company, herein called

Respondent, is a corporation, duly organized and If

existing by virtue of the laws of the State of Dela-

ware, with its principal office and place of business

located at Summit, Illinois, where it is engaged in

the manufacture of asphalt roofing, and with var-

ious plants located throughout the several states

of the United States; Respondent has, as its sub-

sidiary, Volney Felt Mills, Inc.;

(b) In the course and conduct of its operations,

described above, Respondent operates a plant at

1850 West 132nd Avenue, San Leandro, California,

referred to herein as the San Leandro plant, the

the only operation of Respondent concerned herein,

where it is engaged in the manufacture of asphalt

roofing, shingles, and rolled material;

(c) During the year ending December 31, 1952,

and at all times material hereto. Respondent, at its

San Leandro plant, purchased and received mate-

rials, valued in excess of $1,000,000, from places

located outside the State of California. During

the same period, aforementioned, and at all times

material hereto. Respondent manufactured, sold

and shipped, from its San Leandro plant, its afore-
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mentioned products, by value in excess of $25,000,

to places located outside the State of California.

II.

Miscellaneous and Woodworkers Union, Local

2565, affiliated with United Brotherhood of Car-

penters and Joiners of America, AFL, herein called

the Union is a labor organization within the mean-

ing of Section 2 (5) of the Act.

III.

On July 23, 1952, in the Matter of Lloyd A. Fry

Roofing Company, Case No. 20-RC-1814, the Board

after hearing on a petition filed by the Union, issued

a Decision and Direction of Election in which it

found the following employees of Respondent, at its

San Leandro plant, constituted a unit appropriate

for the purposes of collective bargaining within the

meaning of Section 9 (b) of the Act, and did direct

a secret-ballot election among said employees: All

production and maintenance employees, excluding

office and clerical employees, professional em-

ploy, guards, the foreman, the shipping clerk and

supervisors as defined in the Act.

IV.

On August 18 and 19, 1952, in a secret-ballot

election, conducted pursuant to the Board's Deci-

sion and Direction of Election in the Matter of

Lloyd A. Fry Roofing Company, Case No. 20-RC-

1814, a majority of the employees in the appro-

priate unit set forth in paragraph III, above, des-

ignated and selected the Union as their representa-

tive for purposes of collective bargaining with Re-
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spondent; the results of said election were made
known to Respondent on August 19, 1952.

Y.

On August 27, 1952, pursuant to the secret-ballot

election described in paragraph III and IV, above,

the Board, acting pursuant to Section 9 (a) of the

Act, certified the Union as exclusive representative

of all Respondent's employees at its San Leandro

plant, in the unit described in paragraph III,

above, for the purposes of collective bargaining

with respect to rates of pay, wages, hours of em-

ployment, and other conditions of employment; no-

tice of said certification was served on Respondent

on August 28, 1952.

VI.

All production and maintenance employees of

Respondent, at its San Leandro plant, but exclud-

ing office and clerical employees, professional em-

ployees, guards, the foreman, the shipping clerk

and supervisors as defined in the Act, constitute a

unit appropriate for the purposes of collective bar-

gaining within the meaning of Section 9 (b) of

the Act.

VII.

At all times since August 27, 1952, the Union

has been and is now the exclusive representative of

all employees of Respondent, at its San Leandro

plant, in the unit described in paragraphs III and

VI, above, for the purposes of collective bargain-

ing with Respondent with respect to rates of pay,

wages, hours of employment, and other conditions
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of employment, within the meaning of Section 9

(a) of the Act.

VIII.

On or about August 27, 1952, and at various times

thereafter, the Union requested Respondent to bar-

gain collectively with it as the exclusive representa-

tive of all the employees in the appropriate unit

described in paragraphs III and VI, above, with

respect to rates of pay, wages, hours of employment,

and other conditions of employment.

IX.

Commencing on or about August 27, 1952, and at

various times thereafter, to and including the date

of the issuance of this complaint, Respondent has

refused, and does now refuse to bargain in good

faith with the Union by failing to invest any offi-

cer, agent, representative or attorney designated to

meet with the Union with authority to accept or

reject bargaining proposals or otherwise negotiate

and conclude a collective bargaining agreement with

respect to rates of pay, wages, hours of employ-

ment, and other conditions of employment, with

the Union as exclusive representative of Respond-

ent's employees, at its San Leandro plant, in the

unit described in paragraphs III and VI, above.

X.

On or about October 8, 1952, Respondent, without

prior consultation, negotiation or bargaining agree-

ment with the Union, did unilaterally eliminate

certain rest periods of employees of Respondent,
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at its San Leandro plant, in the unit described in

paragraphs III and VI, above.

XI.

By its acts set forth in paragraphs IX and X,

above, Respondent did engage in, and is now engag-

ing in, unfair labor practices within the meaning

of Section 8 (a) (5) of the Act.

XII.

By its acts set forth in paragraphs IX and

X, above, and by each of said acts, Respondent did

engage in, and is now engaging in, unfair labor

practices within the meaning of Section 8 (a) (1)

of the Act.

XIII. *

The acts of Respondent, as set forth in para-

graphs IX and X, above, and each of said acts, oc-

curring in connection with the operations of Re-

spondent described in paragraph I, above, have a

close, intimate, and substantial relation to trade,

traffic, and commerce among the several states of

the United States and tend to lead to labor disputes

burdening and obstructing commerce and the free

flow of commerce.

XIV.

The aforesaid acts of Respondent, set forth in

paragraphs IX and X, above, and each of said acts,

constitute unfair labor practices within the mean-

ing of Section 8 (a) (1) and (5) and Section 2 (6) i

and (7) of the Act.
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Wherefore, the General Counsel of the National

Labor Relations Board, on behalf of the Board,

on this 30th day of January 1953, issues this, his

Complaint against Lloyd A. Fry Roofing Company,

the Respondent named herein.

[Seal] /s/ GERALD A. BROWN,
Regional Director, National Labor Relations Board

Twentieth Region.

Affidavit of Service by Mailing attached.

GENERAL COUNSEL'S EXHIBIT No. 1-H

[Title of Board and Cause.]

ANSWER OF LLOYD A. FRY ROOFING
COMPANY

Answering the complaint on file herein, Lloyd A.

Fry Roofing Company hereby admits denies and

alleges as follows:

I.

Respondent admits the allegations set forth in

paragraph VIII of the complaint on file herein,

but in this respect respondent alleges that respond-

ent did bargain collectively with said union, and

did on or about September 19, 1952, meet with

representatives of said union, at which time said

union presented a written document embodying in

part the proposals which said union desired to be

included in a collective bargaining agreement be-

tween the parties. That thereafter, on or about Oc-

tober 10, 1952, respondent again met with repre-
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sentatives of said union, at which time respondent

submitted to said union a complete written coim-

terproposal embodying all terms and provisions of

a collective bargaining agreement between the par-

ties which respondent then and there offered and

agreed to execute, and respondent did then and

there state and explain in detail its reasons for

submitting its proposed written contract.

At said meeting said union representatives stated

that respondent's counterproposal and proposed

agreement was not satisfactory, and said union rep-

resentatives orally informed the representatives of

respondent of the terms and conditions which the

union would be willing to accept as the basis of a

collective bargaining agreement. The representa-

tives of respondent then and there dictated a writ-
j

ten memorandum of the union's oral proposals in i^

the presence of the union representatives and then

and there informed the union representatives that ;

these proposals would be communicated to the man-

agement of the company at the earliest possible 3

moment and with the utmost expedition. But said

union called and engaged in a strike and picketed

the establishment of respondent commencing Oc-

tober 13, 1952, before the management of respondent

received said memorandum or had any opportunity

whatever to prepare or submit a counterproposal.

Further answering the allegations of the com-

plaint, respondent alleges that said strike and said

picketing of the plant of respondent by said union

has continued without interruption ever since said

13th day of October 1952, but that, nevertheless,

IL
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respondent agreed to meet with said union on Oc-

tober 29, 1952, for the purpose of negotiating a set-

tlement satisfactory to both parties and thereby

terminating said strike, but that after agreeing to

meet with respondent on October 29, 1952, said

union, on October 28, 1952, filed a charge against

respondent charging respondent with a refusal to

bargain with said union.

The collective bargaining representatives of re-

spondent met with said imion on October 29, 1952,

and offered additional concessions on the part of

the company in the hope of arriving at an agree-

ment in settling said strike. Said union neverthe-

less declined and refused to accept said additional

concessions as a basis of arriving at a collective

bargaining agreement or settling said strike. In ad-

dition thereto, said union representatives have con-

tinuously maintained the position that said union

will refuse to make any agreement with respondent

imless said agreement contains a union shop clause.

II.

This respondent denies the allegations in para-

graph IX of the complaint on file herein and in

this respect respondent alleged that the duly au-

thorized, appointed and acting collective bargain-

ing representatives of respondent at all times had

authority to accept or reject bargaining proposals

and otherwise to negotiate a collective bargaining

agreement with said union, and in this respect re-

spondent alleges that said collective bargaining rep-



14 Lloyd A. Fry Roofing Company vs.

resentatives were in constant communication with

the management of said respondent and at all

times informed said union representatives as to

the position and attitude of respondent on such

subject discussed and at all times informed said

union representatives of the terms and conditions

upon which said respondent would enter into an

agreement with said union.

III.

With respect to the allegations set forth in para-

graph X of the complaint on file herein, respondent

asserts that on or about October 8, 1952, certain

changes were made in scheduling the shifts of em-

ployees at the plant of respondent in order to im-

prove the efficiency of said plant and in order to

enable the employees to keep their operating posi-

tions in a clean and safe condition acceptable to the

company and to the company's insurance carriers.

That said matter of said change in said work

schedules was discussed between the representatives

of the union and representatives of the company at

the collective bargaining meeting held on October

10, 1952, at which time the union submitted to re-

spondent its proposals covering the work schedules

of the employees represented by said union and the

rate of pay for said work, and respondent at said

meeting agreed to submit a counterproposal thereto

but that before any counterproposal could be pre-

pared or presented said union struck the plant of

respondent on October 13, 1952, as aforesaid.
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IV.

Respondent denies the allegations set forth in

paragraphs XI, XII, XIII and XIY of the com-

plaint herein.

Wherefore, respondent prays to be dismissed

with costs.

/s/ ROTH and BAHRS,
Attorneys for Respondent.

Duly Verified.

Affidavit of Service by Mail attached.

GENERAL COUNSEL'S EXHIBIT No. 2

(Copy)

August 26, 1952

The Lloyd A. Fry Roofing Company
1850 West Avenue 132nd

San Leandro, California

Attention: Mr. Callaway

Gentlemen

:

We have been officially notified by the National

Labor Relations Board that we have been chosen

as the collective bargaining agency for the em-

ployees in your plant.

We would like a meeting with your representa-

tives at the earliest possible convenience.
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Trusting that we will have an early reply, we
remain

Very truly yours,

Miscellaneous & Woodworkers

Union, Local 2565

ROSE WHITE,
Bus. Representative.

GENERAL COUNSEL'S EXHIBIT No. 3

[Lloyd A. Fry Roofing Company Letterhead]

September 2, 1952

Miscellaneous & Woodworkers Union, Local 2565

200 Guerrero Street

San Francisco 3, California
'''

Attention: Mrs. Rose White

Business Representative

Gentlemen

:

This will acknowledge receipt of your letter of

August 26, 1952, requesting a meeting with us, pre-

sumably for bargaining purposes.

Owing to the absence of Mr. Bahrs from the city

until after the middle of September we will be

unable to meet with you prior to that time, but in

order that no time shall be lost we suggest that
;

you prepare and forward to us an original and

three copies of your proposals so that we may con-

sider them and be prepared to discuss them at our

first meeting.
|
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Very truly yours,

LLOYD A. FRY ROOFING
COMPANY

WALTER CALLAWAY,
San Leandro Ass't. Manager

GENERAL COUNSEL'S EXHIBIT No. 4

AGREEMENT
This agreement made and entered into this

day of 1952, between and the

Miscellaneous and Woodworkers Union Local No..

2565, affiliated with the United Brotherhood of Car-

penters and Joiners of America, hereinafter known

as the Union, effective 195 . . and ending

195...

In order to stabilize labor conditions, maintain

fair trade practices and provide means for the

orderly adjustment of disputes, and to promote

mutual interests of the parties signatory hereto, the

following stipulations are agreed to by and above

mentioned parties.

Section 1. Scope of Agreement.

All employees in the plants covered by this agree-

ment, including all foremen working with tools or

material or on machines, shall be exclusively repre-

sented by the Miscellaneous and Woodworkers

Union Local No. 2565, affiliated with the United

Brotherhood of Carpenters and Joiners of America,

and be members in good standing of the Union.
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Section 2. Union Recognition.

The Employers recognize the Union as the ex-

clusive representative of all employees in the bar-

gaining unit under the jurisdiction of the Union

for the purpose of collective bargaining with re-

spect to rates of pay, wages, hours of employment

and other conditions of employment as set forth

herein.

This agreement covers, but is not limited to, the

following operations: receiving, unloading, hand-

ling, checking, counting, identifying, tagging, pro-

cessing, packing, boxing, crating, strapping, mark-

ing any and all commodities for shipment, and all

maintenance and production employees, excluding

office, clerical and supervisory employees as defined

in the Labor-Management Relations Act, 1947.

Section 3. Union Shop.

Membership in the Union on or after the thir-

tieth day following the beginning or the effective

date of this Agreement, shall be a condition of em-

ployment; provided that the Employer shall not

be obligated hereunder to discharge or discriminate

against any employee for non-membership in the

Union.

Section 4. Working Hours.

Eight (8) hours shall constitute a regular work

day. The regular work day shall be between 8:00

a.m. and 4:00 p.m. Five (5) days shall constitute

a regular work week from Monday to Friday, in-

clusive.

Section 5. Overtime Rates.

(a) The rate of wage for overtime work shall

be as follows: for the first four (4) hours after the
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first eight (8) hours time and one-half. All over-

time thereafter and work on Saturdays, Sundays,

and Holidays shall be paid for at the rate of

double time.

(b) When an employee is required to work dur-

ing his lunch hour, he shall be paid at the rate of

time and one half.

Section 6. Recognized paid holidays are New
Year's Day, Washington's Birthday, Memorial

Day, Fourth of July, Labor Day, Armistice Day,

Thanksgiving Day and Christmas Day.

(a) When an employee is required to work on

one of the above specified paid holidays, he shall be

compensated at the rate of double time rate in

addition to the holiday pay, as set forth in Section

5, Paragraph A.

(b) Should a holiday provided for in this Sec-

tion fall on Sunday, the day observed by the State

or Nation shall be considered the holiday.

Section 7. Shift Operations.

Where more than one (1) shift is operated at a

plant, the following shall apply. The regular day

shift shall be worked at the regular rate of pay.

The second shift shall receive a differential of 10%
over the regular rate. The third shift or grave-yard

shift shall receive a differential of 15% over the

regular rate of pay.

Section 8. Transfers.

When an employee is required to fill temporarily

the place of another employee he shall retain his

regular rate of pay for a period of two (2) consecu-
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tive weeks. Transfers for periods of more than

two (2) consecutive weeks shall be deemed to be

permanent and the job rate to which the employee

has been transferred shall prevail.

Section 9. Union Representatives.

The business representatives of the Union may
have access to the Employer's plant, provided they

do not interfere or cause workers to neglect their

work.

Section 10. Discharges.

The employers shall have the right to discharge

any employee for insubordination, drunkenness, or

failure to perform the work as required, or to ob-

serve safety rules and regulations and the Employ-

er's house rules which shall be conspicuously posted

but shall not be discriminated against because of

Union membership.

Section 11. Reporting Pay and Minimum Hours. .

Employees who report for work at the time they

are instructed by Employer or Employer's agent to •

report, and who are not given work at the time,
,

shall be paid for two (2) hours at their straight t;

time rate of pay. Employees who start work on any ^

shift shall receive not less than four (4) hours

pay for such shift unless they voluntarily quit or i!

lay off, or are laid off by reason of breakdown of f

machinery or any other condition beyond the direct

control of the Employer.

Section 12. Seniority.

If work becomes slack and the employer deems

it advisable to reduce forces, employees who have

been employed less than four (4) months shall be
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the first to be laid off. After all employees who
have been employed less than four (4) months have

been laid off, further layoffs shall be in accordance

with the seniority of the various employees.

Seniority means the total consecutive length of

service in years, months and days, in the plant.

In re-hiring, those employees laid off last shall

be re-hired first, and no new employees shall be

hired until the list of former employees is ex-

hausted.

Seniority shall be broken by discharge for cause,

voluntary quitting or by four (4) months consecu-

tive unemployment.

Any grievances hereunder shall be referred to

grievance procedure for adjustment and decision.

Section 13. Strikes and Lockouts.

There shall be no lockouts on the part of the

Employer nor suspension of work or slow down on

the part of the employees. This Agreement is a

guarantee that there will be neither strikes nor

lockouts and that all disputes will be settled in

accordance with the grievance and arbitration pro-

cedures hereinafter provided.

Section 14. Grievances and Complaints.

It is the desire of the parties hereto that griev-

ances or differences arising between the Employer

and the Union be settled amicably. Therefore, a

Board of Adjustment shall be created as follows:

(a) Immediately upon the execution of this

Agreement, the Employer shall designate three per-

sons who shall represent the Employer.
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(b) The Union shall elect or appoint three per-

sons who shall represent the Union.

All grievances or differences arising during the

existence of this Agreement which cannot be settled

by the Employer and the Union shall be submitted

to said Board, in writing, for adjustment. The

Board shall take up all matters submitted to it

within three (3) days and if no decision is reached

within seven (7) days after the date of submission,

then the Board shall lose jurisdiction. The decision

of a majority of the Board in all matters submitted

to it shall be final and binding upon the parties

hereto. In any case in which the Board cannot

reach a decision within the required time, the par-

ties hereto shall agree to submit said case to arbi-

tration, and shall proceed to select a neutral chair-

man satisfactory to a majority of the Board of

Adjustment, whose decision shall be final and bind-

ing upon the parties hereto.

There shall be no strikes or lockouts during the

time which any matter is before the Board of Ad-

justment or is in arbitration.

Section 15.

There shall be a Grievance Committee, composed

of four members of the Union, selected by the Busi-

ness Agent, working at the plant for the purpose

of handling all grievances that arise during an

eight hour day.

Section 16. Vacations.

All employees having one (1) year's seniority and

who have been employed by the Employer for two

ki
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hundred (200) days, or two hundred (200) parts of

days, shall be granted two (2) weeks' vacation with

pay. All employees having five (5) years' seniority

and who have been employed by the Employer for

two hundred (200) days, or two hundred (200)

parts of days, shall be granted three (3) weeks'

vacation. The employer will cooperate with the em-

ployee in fixing vacation periods at such a time

that will be agreeable to both parties as near as pos-

sible. In granting such vacation periods, seniority

shall prevail. Payment shall be made at straight

time pay for the regularly scheduled work week

at the time the vacation is taken, but in no event

more than forty (40) times the straight-time hourly

rate of pay for each week of vacation.

Section 17. Term of Agreement.

This agreement shall remain in full force and

effect, without change or modification until

195 .
.

, and shall continue to remain in full force

and effect from year to year thereafter without

change or modification, unless one of the parties

hereto gives written notice to the other party of

proposed changes or modifications. Such notice shall

be given at least sixty (60) days, but in no event

more than ninety (90) days prior to 195. .,

or of any succeeding year.

(a) Following the receipt of such notice, the other

party to the Agreement may, within ten (10) days

thereafter, notify the party serving the first notice

in writing of such changes or modifications as it

desires.
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(b) The parties shall meet within five (5) days

after receipt of the reply notice provided for in (a)

hereof, and proceed to negotiate as to the changes

or modifications mentioned in the notices, the

Agreement remaining in effect at all times until the

conclusion of the negotiations and an agreement

reached upon any changes or modifications.

(c) Following such Agreement, a supplement to

this Agreement, or a new Agreement, shall be en-

tered into and executed not later than , to

be effective as of that date of such year, which

Supplement, or New Agreement, shall designate the

changes that have been agreed upon. Except as to

such changes the Agreement shall remain in full

force and effect unchanged.

(d) In the event that no agreement has been en-

tered into between the parties hereto by of

any year in which such notice shall have been given,

then this Agreement shall thereupon cease and

terminate.

Employer

:

Union

:

™
GENERAL COUNSEL'S EXHIBIT No. 5

AGREEMENT
This agreement made and entered into this

day of , 1952, between Lloyd A. Fry Roof-

ing Company of San Leandro, California, herein-

after referred to as the Company, and the Miscel-

laneous and Woodworkers Union, Local No. 2565,

'-. J
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Affiliated with the United Brotherhood of Carpen-

ters and Joiners of America, hereinafter referred

to as the Union,

Witnesseth

:

Whereas, the parties hereto desire to establish

the wages, hours and working conditions in the

Company's plant in San Leandro, California, and

to state the mutual relationship between them as

|,

hereinafter set forth, therefore, the following agree-

ment is executed between the Company and the

Union

:

Article I—Recognition.

The Company recognizes the Union as the sole

and exclusive bargaining agent in respect to wages,

hours and working conditions for the production

and maintenance employees, excluding office and

clerical employees, guards, foremen, shipping

clerks, and other supervisors as defined in the Act.

The Union and Company agree that there shall be

no coercion or intimidation of any employee to

make him join or refrain from joining the Union.

Article II—Scope of Agreement.

It is the intention of the Company and the Union

that all matters not specifically covered in this

agreement shall be considered to have been fully

bargained upon during the process of negotiations

leading up to this agreement and that there shall be

jUo duty on the part of either the Company or the

Union to bargain during the period of this agree-

ment upon any matters not specifically covered in

this agreement.
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Article III—Management.

The Union recognizes that the management of

the business and the direction of the working forces

remain with the Company, except insofar as such

rights of management clearly conflict with any of

the other terms of this agreement.

Article IV—Working Hours.

The normal work week shall consist of a sched-

ule of seven (7) consecutive days starting the first

daylight shift on Monday at 7:00 a.m. and ending

the beginning of the first daylight shift the follow-

ing Monday at 7:00 a.m. Whenever any employee

performs work in excess of forty (40) hours in any

one work week the same shall constitute overtime

work and shall be paid for at the rate of one and

one-half (1%) times the regular wage rate of said

employee. Whenever an employee works on the

Sunday of his regularly scheduled work week he

shall be paid at the rate of two (2) times the em-

ployees regular wage rate.

The present vacation policy of the Company shall

be continued in effect. Employees who are on the

active payroll of the Company as of the date hereof

shall receive the following vacation rights:

(a) In accordance with the Company's vacation

policy, such employees who have been continuously

employed for a period of at least one year, shall

receive two (2) weeks vacation with pay, which

said pay shall be figured upon the basis of forty

(40) hours per week at straight time regular rate.

(b) In accordance with the Company's vacation
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policy, such employees as have been continuously

employed for a period of at least five (5) years,

shall receive three (3) weeks vacation with pay,

which said pay shall be figured upon the basis of

forty (40) hours per week at straight time regular

rate.

(c) For the purpose of computing continuous

' employment, periods of lay-off totalling less than

,
three months in any year shall not be deemed to

have interrupted the employees' continuous service.

Article V—Seniority.

The Company recognizes the principle of senior-

ity. Seniority shall depend upon length of service

with the Company. In all matters of layoff and

recall, promotions, demotions and filling of vacan-

I

cies, seniority shall be considered only if skill, abil-

I

ity and efficiency are equal. Any employee who quits

or is discharged, or who is off the active payroll

of the Company for any reason for a period in ex-

cess of three (3) months shall lose his seniority.

A permanent shut down of the plant shall terminate

all seniority and the employment of all employees.

Article VI—Grievances.

Should any grievance arise during the period of

this contract it shall be handled as follows:

(a) Between the employee and his foreman, with

or without the presence of the steward. If without

the steward, the steward shall be notified and given

an opportunity to be present at any adjustment of

the grievance.

(b) If grievance is not settled in step (a), then
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between the steward and the plant superintendent.

(c) If the grievance is not settled in step (b),

then between the Union Grievance Committee and

a representative of management.

(d) If the grievance is not settled in step (c),

then between an International Representative of

the Union and the President of the Company or

whomever he may designate in his place and stead.

(e) The final settlement of any grievance which

goes beyond the first step shall be reduced to writ-

ing. The Union may appoint a shop steward who

shall be empowered to act in conjunction with the

aforesaid grievance procedure.

Article VII—Union Notices.

The Union agrees that with prior Company ap-

proval notices of Union meetings may be posted

on a bulletin board provided that they are signed

by officers of the Union.

Article VIII—Strikes, Etc.

During the term of this agreement there shall

be no slowdown, stoppage of work, walkout, strike

or lockout.

Article IX—^Wage Rates.

The rates of pay for the various classifications

are set forth in Schedule A attached hereto.

Article X—Termination.

This agreement shall be effective for one year

from the date hereof and shall continue to remain

in full force and effect from year to year there-

after unless written notice is given by either party

to the other on or before sixty (60) days prior to
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the annual expiration date electing to either termi-

nate the contract or request a modification thereof.

For the Union:

For the Company:

SCHEDULE A

Lloyd A. Fry Roofing Company
San Leandro, California

Position Hourly Rate

1. Felt Tender $1.67

2. Saturator 1.67

3. Coater 1.67

4. Machine Slate 1.62

5. Machine Slate Helper 1.52

6. Finish Looper 1.62

7. Winder 1.67

8. Wrapper 1.67

9. Fixtures 1.47

10. Labeler 1.52

11. Stenciler 1.52

12. Take Off 1.62

13. Checker 1.62

14. Checker's Trucker 1.52

15. Checker's Helper 1.57

16. Nail Packer 1.47

17. Clean Up 1.47

18. Mechanic 1.67

19. Lift Trucker Operator 1.52
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Position Hourly Rate

20. Relief Man 1.52

21. Shipping Clerk 1.67

22. Trucker 1.52

23. Master Mechanic 1.77

24. Watchman 1.52

GENERAL COUNSEL'S EXHIBIT No. 6

[Bay Counties District Council of Carpenters

Letterhead]

January 13, 1953

Mr. George Bahrs

351 California Street

San Francisco, California

Dear Sir:

I would like to call to your attention that it has

been several months since we have officially met

with you in respect to a collective bargaining agree-

ment between Local Union No. 2565, affiliated with

the Bay Counties District Council of Carpenters,

and the Lloyd Fry Roofing Company. During this

period, the employees involved have been on strike.

In view of the above, we are interested in knowing

the position of the Company at the present time

and to this end we are asking you, as their legal

representative, to contact the Company at their

home office and ascertain as to what would be the

Company's best proposal towards a collective bar-

gaining agreement as a basis of settlement. We are
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also interested in the Company^s proposal on the

wage structure.

For your information — the manufacturers of

Certainteed Roofing have recently been granted a

5% increase straight across the board. The Johns-

Manville Company are faced with a demand on the

part of the Union for a 15c increase across the

board.

I might add that a sincere effort can be made

towards a settlement if the Lloyd Fry Roofing

Company would designate you with the authority

to makie a settlement, or to authorize one of their

local agents, or send out a representative from the

home office. I sincerely feel that unless this is done

that it will make it very difficult to come to an

understanding.

Hoping that this matter will be given due con-

sideration, and that we can look forward to an

early meeting, I remain

Very truly yours,

C. R. BARTALINI,
Secretary

Bay Counties District Council

of Carpenters.
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GENERAL COUNSEL'S EXHIBIT No. 7

[Law Offices of Roth and Bahrs Letterhead]

January 20, 1953

Mr. C. R. Bartalini, Secretary-Treasurer,

Bay Counties District Council of Carpenters,

Building Trades Temple

14th and Guerrero St., San Francisco 3, Calif.

Dear Sir:

Answering your letter of January 13, 1953, this

is to advise you that Lloyd A. Fry Roofing Com-

pany renews its offer to conclude an agreement with

Local Union 2565, affiliated with the Bay Counties

District Council of Carpenters, on the basis of the

contract already submitted to you.

It is the position of the company that the union

struck without giving the company an opportunity

to act upon the union's proposals which were orally

submitted at the collective bargaining meeting held

October 10, 1952. The company, nevertheless, en-

gaged in subsequent negotiating meetings at which

time it offered further concessions, all of which

were rejected by the union as a basis of settlement,

and a deadlock resulted.

The company sincerely hopes that the union will

reconsider its action and will see its way clear to-

ward accepting the contract already submitted to

you as a basis of settling this long standing dispute.

Very truly yours

GEORGE O. BAHRS
GOB:GW
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GENERAL COUNSEL'S EXHIBIT No. 8

October 10, 1952

Mr. W. H. Barthel, Vice President

Lloyd A. Fry Roofing Company,

5818 Archer Road

Siunmit (Argo P.O.), Illinois

Dear Mr. Barthel:

A negotiating meeting was held this afternoon

at which were present Mrs. Rose White and Mr.

Bartalini representing the Union, and Walter Cal-

laway and myself for the Company.

In the first place, the Union stated that a con-

siderable period of time has elapsed since the

Union has been certified and they wish the Com-

pany clearly to understand that it will be impossi-

ble to conduct protracted negotiations with long

intervals between meetings. The Union states that

it is imperative that an understanding be reached

in the immediate future in order to assure that

there shall not be any interruption of work.

It is my considered opinion that, unless the Com-

pany makes a written response satisfactory to the

Union within the next week, the plant will be

struck.

With respect to the Company's proposal which

was submitted, the Union's position is as follows:

1. With respect to Article I—Recognition.

The Union will insist that all working foremen

and working shipping clerks be included in the

contract. With respect to the last sentence of Arti-

cle I, the Union will insist on the union shop as it
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has the form of union security in all other con-

tracts.

2. Article II—Scope of Agreement.

While the Union is agreeable that the Company-

can establish new rates for new jobs or changed

jobs, this must be subject to negotiation, and, on

failure of agreement, to arbitration.

3. Article III—Management. I

It is believed that, with some revision, an agree- 4

ment can be reached on the Management clause.

4. Article IV—Working Hours.

The Union stands by its original position that

the work week shall be Monday through Friday and

that the double-time rate shall be paid for all work

performed on Saturdays, Sundays and holidays.

5. Article IV—Working Hours.

There is some disagreement or misunderstand-

ing as to the facts as between the parties. However,

if the men are actually receiving fifteen-minute re-

lief periods during the middle of their shifts and

a half-hour for lunch, the Union wants this provi-

sion spelled out in the agreement. As to all em-

ployees who do not receive either these rest periods

or the uninterrupted half hour for lunch, the Union

desires that for such lunch period time and one-

half shall be paid.

6. Article VI—Grievances.

The Union believes that the Company proposal

should be modified to provide that a grievance shall

be reduced to writing by the time that it gets to

the International representative of the Union.

In addition, the Union wishes an express recog-
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nition by the Company of both the union steward

and the Grievance Committee.

Moreover, the Union wishes a formular for final

settlement of grievances either by arbitration or

other similar procedure.

7. Article VII—Union Notices.

Provided that the notices are legitimate notices

of union business, the Union wishes the privilege

of posting notices on the Company bulletin board

as a matter of right.

8. Article X—Termination.

This clause should be revised to provide that it,

after a request for modification has been served, if

the parties have failed to agree within sixty days,

either party shall be free to take such action as

it sees fit.

In addition to these modifications of the Com-

pany's proposals, the Union desires to reinstate

the following provisions embodied in its original

demands

:

(a) Shift premiums 10% and 15%.

(b) Union representatives to have access to the

plant for purpose of seeing that the contract is

observed.

(c) Reporting time of 2 hours and 4 hours as

set forth in the Union's proposal.

(d) A reinstatement of the Union's proposal on

transfers (Section 8).

(e) Paid holidays as specified (Section 6).

With respect to the job classification, the Union

proposes that all employees be grouped into six
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classes with the following rates set opposite these

classes

:

Mechanic and foreman (in all lines) $2.25

Backtender, saturator, coaterman, slate opera-

tor, wrapper, winderman $2.19

Finish looper, takeoff, checker $2.00

Shingle pickers $1.94

Truckers $1.87

Miscellaneous, cleanup, labeler, stenciler $1.79

The Union's claim for these wage rates is based

upon the fact that these rates are currently being

paid in the neighboring plant of Paraffine Co., one

of the largest manufacturers of roofing material in

this area.

Cordially

GEORGE O. BAHRS

aOB:GW—cc: Philip C. Lederer, C. H. Zinkann.

[Title of Board and Cause.]

INTERMEDIATE REPORT AND RECOM-
MENDED ORDER

Mr. Nathan R. Berke, for the General Counsel.

Todd & Todd, by Mr. Clarence E. Todd, of San

Francisco, Calif., for the Union.

Roth & Bahrs, by Mr. George O. Bahrs, of San

Francisco, Calif., and St. Sure & Moore, by Mr.

Edward H. Moore, of Oakland, Calif., for the Re-

spondent.

Before: Wallace E. Royster, Trial Examiner.
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Statement of the Case

Upon charges filed by Miscellaneous and Wood-
workers Union, Local 2565, herein called the Union,

against the Lloyd A. Fry Roofing Company, San

Leandro, California, herein called the Respondent,

the General Counsel of the National Labor Rela-

tions Board issued his complaint, dated January

30, 1953, alleging that the Respondent had commit-

ted and was committing unfair labor practices af-

fecting commerce within the meaning of Section 8

(a) (1) and (5) and Section 2 (6) and (7) of

(the National Labor Relations Act, as amended 61

iStat. 136, herein called the Act.

In respect to unfair labor practices, the complaint

[alleges that at a time when the Respondent was

under a duty to do so, it failed to bargain in good

faith with the Union in that it unilaterally made a

change in working conditions at its plant and did

not invest any agent with authority to accept or

reject bargaining proposals or otherwise to negoti-

ate and to conclude a collective bargaining agree-

ment with the Union.

Respondent's answer asserts (1) that its repre-

sentative for purposes of bargaining with the Union

had authority to negotiate a collective bargaining

agreement, (2) that changes in working conditions

at the plant were made to improve efficiency of

operations, (3) that such changes were discussed

with the Union, and, (4) denies the commission of

unfair labor practices.

Pursuant to notice a hearing was held before

the undersigned Trial Examiner in San Francisco,
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California, on March 9, 1953. All parties were rep-

resented, were permitted to examine and cross-ex-

amine witnesses, and to introduce evidence perti-

nent to the issues. Briefs have been received from

counsel for all parties.

Upon the entire record in the case and from my
observation of the witnesses, I make the following:

Findings of Fact

I. The business of the Respondent.

Lloyd A. Fry Roofing Company is a Delaware

corporation, with its principal office and place of

business at Summit, Illinois. Respondent is engaged

at several plants located at various points in the

United States in the manufacture of asphalt roof-

ing. The only operation of the Respondent of con-

cern here is its plant in San Leandro, California,

where asphalt roofing, shingles, and rolled material

is manufactured.

During 1952 Respondent purchased and imported

from places outside the State of California mate-

rials to its San Leandro plant having a value in

excess of 1 million dollars. During the same period

Respondent sold and shipped from that plant to

points located outside the State of California prod-

ucts having a value in excess of $25,000. I find that

the operations of the Respondent are in commerce

and affect commerce within the meaning of the Act.

II. The labor organization involved.

Miscellaneous and Woodworkers Union, Local

2565, is a labor organization affiliated with United

Brotherhood of Carpenters and Joiners of America,
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AFL, admitting to membership employees of the

Respondent.

III. The unfair labor practices.

On August 27, 1952, following a Board-directed

election and based upon its result, the Board issued

its certificate^ to the Union as the representative for

purposes of collective bargaining of Respondent's

employees in a imit comprised of:

All production and maintenance employees, ex-

cluding office and clerical employees, profes-

sional employees, guards, the foreman, the

shipping clerk and supervisors as defined in

the Act.

Immediately following notice of its certification,

the Union requested a meeting for purposes of ne-

gotiation. Such a meeting was held on September

19 in the office of George Bahrs, a San Francisco

attorney whom the Respondent had designated as

its representative. The Union presented a contract

proposal which was discussed in detail. Bahrs told

them that he would present the proposal, together

with the Union's supporting contentions, to the Re-

spondent and would offer a counterproposal at the

earliest opportunity. Union representatives testi-

fied that they inquired then of Bahrs as to the

extent of his authority to bind the Respondent.

^Neither the representative status of the Union
nor the propriety of the unit is disputed. I find the

unit set forth herein to be appropriate for purposes
of collective bargaining and that the Union at all

times material has been and is the designated rep-

resentative of those employees.
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Bahrs testified that he recalled no such question at

this meeting. On October 7 about 20 employees at

the plant, constituting apparently the entire group

of workers on certain continuous machine opera-

tions, were called into one of the plant offices where

they were told by Dave McKay, described in the

record as a general superintendent from the head

office, that as of the following day relief periods

would be abolished. Some of the men protested, but

McKay told them that the change would be made

and that nothing could be done about it. The men
affected had for some time in the past been given a

30-minute relief at the end of each 90-minute work-

ing period. During an 8-hour shift, four such relief

periods occurred, and during the one of his election

an employee might eat his lunch. During any such

period employees who had been relieved might be

directed to perform some bit of maintenance work

or to assist in an emergency situation.

On October 10 the second bargaining meeting oc-

curred, at which Bahrs offered a written counter-

proposal and told the Union that the Respondent

was prepared to sign a contract on those terms.

The offer was not acceptable to the Union and its

representatives told Bahrs to what they objected.

Bahrs, in the presence of Union representatives

then dictated a letter to the Respondent setting

forth the Union position and his evaluation of the

situation in terms of a possible strike. One of the

Union negotiators, Chester Bartalini, said that the

Respondent had better supply a negotiator with

authority to act or the employees might strike, and
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asked if Bahrs could not persuade the Respondent

to invest him with such authority as would permit

him to reach agreement on whatever terms he

thought fair. Bahrs answered that he did not have

such wide authority and did not expect to get it.

He told them, however, that he would make recom-

mendations to the Respondent in respect to contract

terms. On October 13 the employees in the unit rep-

resented by the Union began a strike which was

still in effect at the time of the hearing. Further

meetings were held on October 29, November 7, and

finally, on January 12, 1953. In the course of them

Bahrs said that the Respondent would modify its

earlier position to the extent that it would recog-

nize shop stewards, permit notices of Union meet-

ings to be posted on plant bulletin boards, and

would agree to forego a no-strike provision rather

than submit grievances to final arbitration. On
October 29 the Union representatives again re-

quested that the Respondent be represented by

someone with complete authority to execute a con-

tract without the necessity for referring such mat-

ters back to the Respondent in Illinois.

I have not attempted to set out in any detail the

proposals and counterproposals made at these meet-

ings. It is clear enough that they did not develop

to a point where it can be said that the Respondent

by the adoption of an infiexible position or by a

refusal to consider alternatives had demonstrated a

mind "hermetically sealed" to the Union's pro-

posals. It is not the theory of the complaint that

the position of the Respondent taken with respect
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to any matter of negotiation was such as to carry

with it an indicia of bad-faith bargaining. It is clear

that Bahrs was willing to meet with the Union rep-

resentatives at reasonable times and to discuss with

them matters affecting wages, hours, and working

conditions in the plant. But it is equally clear also

that he did so not as one with authority to enter

into any sort of agreement with the Union, even

tentatively. Bahrs attended the meetings merely as

a conduit through which the Union's position was

transmitted to the Respondent. Bahrs testified that

he did make recommendations to the Respondent

in respect to bargaining issues, but the communica-

tion running between him and the Respondent, ap-

pearing in the record, amounts to no more than a

factual report of developments and Bahr's prop-

hesy as to a probable strike.

It is not suggested that the Union representatives

were in any fashion the victims of a deception. The

limits of Bahrs' ''authority" were no secret from

the beginning. The Union negotiators were aware

throughout the course of the meetings that the Re-

spondent's representative was there merely to listen

and report.

Bargaining connotes a meeting between equals

and neither party discharges the obligations im-

posed upon him by statute by merely providing an

ear to which demands, requests, or suggestions can

be made. In this case the Union, by virtue of the

Act, had a right to meet with some representative

of the management who could be persuaded to effec-

tive action. This is not to say that the Act requires
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bargaining representatives to be invested with

plenary authority, commissioned to accept or re-

ject proposals instantly and fully authorized to

enter into final and complete agreements at the

bargaining table. It does mean, however, that em-

ployers and unions alike, in order to discharge the

duty imposed by statute to bargain in good faith,

must send to the bargaining table representatives

invested with an authority comparable to that which

would be given to any other representative of the

party who was commissioned to seek agreement in

important matters of business. It does appear that

Bahrs was authorized to conclude agreement with

the Union on the basis of the Respondent's counter-

proposal. But he lacked authority to vary from that

written instrument, even to the extent of tentatively

agreeing to a change until some official in Illinois

agreed to it. By this process of long-distance bar-

gaining the Union was deprived of the opportunity

to meet its opposite number across the table and

its situation could hardly have been worsened had

the Respondent insisted that negotiations be car-

ried on through the medium of the Post Office. I

consider it to be no defense to the Respondent that

the Union negotiators may not have been commis-

sioned to enter into a final and binding agreement

without reference to the Union membership. The

representatives were persons of influence and au-

thority in their organization and agreements with

them, even tentative in nature, reasonably promised

completion.

As on October 7 the Respondent was under an
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obligation to bargain with the Union in respect to

wages, hours, and conditions of employment, and as

the change by abolition or modification of the rest

periods was a substantial one in respect to working

conditions at the plant, it was a matter on which the

Union should have been heard before rather than

after its accomplishment. The unilateral action of

the Respondent in this matter is not consistent with

a good-faith recognition of the status of the Union.

I find that by failing to invest its representative,

Bahrs, with authority to negotiate a bargaining

agreement with the Union and by unilaterally

changing the working conditions at the plant on

October 8, the Respondent has failed to bargain in

good faith with the Union, and has thereby violated

Section 8 (a) (5) of the Act.

By refusing to bargain, as found, the Respond-

ent interfered with, restrained, and coerced its em-

ployees in the exercise of rights guaranteed in Sec-

tion 7 of the Act and has thereby violated Section

8 (a) (1) of the Act.

IV. The effect of the unfair labor practices

upon commerce

The operations of the Respondent described in

Section I above, occurring in connection with the

conduct described in Section III above, have a

close, intimate, and substantial relation to trade,

traffic, and commerce among the several States and

tend to lead to labor disputes burdening and ob-

structing commerce and the free flow of commerce.
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V. The remedy

Having found that the Respondent has engaged

in the unfair labor practice of failing to bargain in

good faith with the representative of its employees,

it will be recommended that the Respondent cease

and desist therefrom, and upon request empower a

negotiator to meet with and deal with the Union in

matters of collective bargaining. The negotiator des-

ignated must be one who has authority to conclude

agreement with the Union once understanding has

been reached.

Although the unfair labor practice foimd relates

only to bargaining, the Respondent has in a funda-

mental sense rejected the command of the statute

and has thereby indicated in my opinion the prob-

ability of the commission of other and different un-

fair labor practices in the future. It will therefore

be recommended that the Respondent cease and de-

sist from violating the Act in any particular.

Upon the foregoing findings of fact and the en-

tire record in the case, I make the following:

Conclusions of Law
1. Miscellaneous and Woodworkers Union, Local

2565, United Brotherhood of Carpenters and Join-

ers of America, AFL, is a labor organization within

the meaning of Section 2 (5) of the Act.

2. All production and maintenance employees,

excluding office and clerical employees, professional

employees, guards, the foreman, the shipping clerk

and supervisors as defined in the Act, constitute a

unit appropriate for the purposes of collective bar-
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gaining within the meaning of Section 9 (b) of the

Act.

3. Miscellaneous and Woodworkers Union, Local

2565, was at all times material herein and now is

the exclusive representative of all employees of the

Respondent in the unit aforesaid for purposes of

collective bargaining within the meaning of Section

9 (a) of the Act.

4. By unilaterally changing working conditions

and by failing to invest a negotiator with requisite

authority, the Respondent has engaged in and is

engaging in unfair labor practices within the mean-

ing of Section 8 (a) (5) of the Act.

5. By such unilateral conduct and by such failure

to invest authority, the Respondent has interfered

with, restrained, and coerced its employees in the

exercise of rights guaranteed by Section 7 of the

Act and has thereby engaged in and is engaging in

unfair labor practices within the meaning of Sec-

tion 8 (a) (1) of the Act.

6. The aforesaid unfair labor practices are un-

fair labor practices affecting commerce within the

meaning of Section 2 (6) and (7) of the Act.

Recommendations

Upon the basis of the foregoing findings of fact,

conclusions of law, and the entire record in the case,

I recommend that Lloyd A. Fry Roofing Company,

San Leandro, California, its officers, agents, suc-

cessors and assigns shall:
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1. Cease and desist from:

(a) Refusing to bargain collectively in good faith

with Miscellaneous and Woodworkers Union, Local

2565, as the exclusive representative of all em-

ployees in the appropriate unit in respect to rates

of pay, wages, hours of employment, and other

conditions of employment.

(b) In any other manner interfering with, re-

straining, or coercing its employees in the exercise

of the right to self-organization, to form labor or-

ganizations, to join or assist Miscellaneous and

Woodworkers Union, Local 2565, or any other labor

organization to bargain collectively through repre-

sentatives of their own choosing, to engage in other

concerted activities for the purpose of collective

bargaining or other mutual aid or protection, and

to refrain from any or all of such activities except

to the extent that such right may be affected by an

agreement requiring membership in a labor re-

ganization as a condition of employment, as author-

ized in Section 8 (a) (3) of the Act.

2. Take the following affirmative action which I

find will effectuate the policies of the Act:

(a) Upon request, bargain collectively in good

faith with Miscellaneous and Woodworkers Union,

Local 2565, as the exclusive representative of all its

employees in the appropriate unit in respect to

rates of pay, wages, hours of employment, and other

conditions of employment, designating as repre-

sentative for purposes of negotiation one possessing

authority to reach understanding with the Union
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and upon such a development to embody the under-

standing in a signed agreement.

(b) Post at its plant in San Leandro, California,

copies of the notice attached hereto. Copies of said

notice, to be furnished by the Regional Director for

the Twentieth Region, shall, after being duly signed

by Respondent's authorized representative, be

posted by Respondent immediately upon receipt

thereof and maintained by it for sixty (60) con-

secutive days thereafter in conspicuous places, in-

cluding all places where notices to employees are

customarily posted. Reasonable steps shall be taken

by Respondent to insure that said notices are not

altered, defaced, or covered by other material.

(c) Notify the Regional Director for the Twen-

tieth Region in writing within twenty (20) days

from the receipt of this Intermediate Report and

Recommended Order what steps it has taken in

compliance.

It is further recommended that unless within

twenty (20) days from the date of the receipt of

this Intermediate Report and Recommended Order

the Respondent notifies the said Regional Director

in writing that it will comply with the foregoing

recommendations, the National Labor Relations

Board issue an order requiring Respondent to take

the action aforesaid.

Dated this 21st day of April, 1953.

/s/ WALLACE E. ROYSTER,
Trial Examiner
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APPENDIX
Notice to all Employees Pursuant to the Recom-

mendations of a Trial Examiner of the Na-

tional Labor Relations Board, and in order to

effectuate the policies of the National Labor

Relations Act, as amended, we hereby notify

our employees that:

We Will bargain collectively, upon request, with

Miscellaneous and Woodworkers Union, Local 2565,

United Brotherhood of Carpenters and Joiners of

America, AFL, and designate as our negotiator an

individual authorized to reach and conclude agree-

ment with that organization with respect to rates

of pay, wages, hours of employment, and other con-

ditions of employment. The bargaining unit is:

All production and maintenance employees, ex-

cluding office and clerical employees, professional

employees, guards, the foreman, the shipping clerk

and supervisors as defined in the Act.

We Will Not by unilaterally changing working

conditions or by failing sufficiently to empower a

negotiator to meet and deal with the Union, or in

any other manner, interfere with, restrain, or coerce

our employees in the exercise of the right to self-

organization, to form labor organizations, to join

or assist Miscellaneous and Woodworkers Union,

Local 2565, United Brotherhood of Carpenters and

Joiners of America, AFL, or any other labor or-

ganization, to bargain collectively through repre-

sentatives of their own choosing, to engage in other

concerted activities for the purpose of collective

bargaining or other mutual aid or protection, and
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to refrain frora any or all of such activities, except

to the extent that such right may be affected by an

agreement requiring membership in a labor or-

ganization as a condition of employment, as author-

ized in Section 8 (a) (3) of the Act.

LLOYD A. FRY ROOFING
COMPANY (Employer)

By
(Representative) (Title)

Dated :

This notice must remain posted for 60 days from

the date hereof, and must not be altered, defaced,

or covered by any other material.

[Title of Board and Cause.]

EXCEPTIONS OF RESPONDENT TO INTER-
MEDIATE REPORT AND RECOM-

MENDED ORDER

Now comes the respondent Lloyd A. Fry Roofing

Company and excepts to the Intermediate Report

and Reconmiended Order herein and to rulings of

the Trial Examiner ujoon objections to the admis-

sibility of evidence, as follows:

Exception I.

Respondent excepts to the following finding of

the Trial Examiner at page 3, lines 54-56 of the

Intermediate Report:

"But it is equally clear also that he (Bahrs) did
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so not as one with authority to enter into any sort

of agreement with the Union, even tentatively."

Said exception is made upon the ground that

said finding is without support of substantial evi-

dence in the record considered as a whole.

Exception II.

Respondent excepts to the following finding of

the Trial Examiner at page 4, lines 45-54, of the

Intermediate Report:

"I find that by failing to invest its representa-

tive, Bahrs, with authority to negotiate a bargain-

ing agreement with the Union and by unilaterally

changing the working conditions at the plant on

October 8, the Respondent has failed to bargain in

good faith with the Union, and has thereby violated

Section 8 (a) (5) of the Act.

By refusing to bargain, as found, the Respond-

ent interfered with, restrained, and coerced its em-

ployees in the exercise of rights guaranteed in

Section 7 of the Act and has thereby violated Sec-

tion 8 (a) (5) of the Act.

Said exception is made upon the ground that said

finding is without support of substantial evidence in

the record, and upon the further ground that said

finding is against law.

Exception III.

Respondent excepts to "The Remedy" as recom-

mended by the Trial Examiner at page 5, lines 3-16,

of the Intermediate Report, as follows:

"Having found that the Respondent has engaged
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in the unfair labor practice of failing to bargain

in good faith with the representative of its employ-

ees, it will be recommended that the Respondent

cease and desist therefrom, and upon request em-

power a negotiator to meet with and deal with the

Union in matters of collective bargaining. The

negotiator designated must be one who has author-

ity to conclude agreement with the Union once

understanding has been reached.

Although the unfair labor practice found relates

only to bargaining, the Respondent has in a funda-

mental sense rejected the command of the statute

and has thereby indicated in my opinion the proba-

bility of the commission of other and different

unfair labor practices in the future. It will there-

fore be recommended that the Respondent cease

and desist from violating the Act in any partic-

ular."

Said exception is made upon the ground that said

proposed remedy is without support of substantial

evidence in the record, and upon the further ground

that it is against law.

Exception IV.

Respondent excepts to conclusions of law num-

bered 4, 5 and 6, at page 5, lines 39-52, of the Inter-

mediate Report, as follows:

"4. By unilaterally changing working conditions

and by failing to invest a negotiator with requisite

authority, the Respondent has engaged in and is

engaging in unfair labor practices within the mean-

ing of Section 8 (a) (5) of the Act.
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5. By such unilateral conduct and by such fail-

ure to invest authority, the Respondent has inter-

fered with, restrained, and coerced its employees

in the exercise of rights guaranteed by Section 7

of the Act and has thereby engaged in and is engag-

ing in unfair labor practices within the meaning

of Section 8 (a) (1) of the Act.

6. The aforesaid unfair labor practices are un-

fair labor practices affecting commerce within the

meaning of Section 2 (6) and (7) of the Act."

Said exception is made upon the groiuid that

said conclusions of law are, and each of them is,

without support of substantial evidence in the rec-

ord, and upon the further ground that said conclu-

sions of law are, and each of them is, without sup-

port of competent findings of fact, and upon the

further ground that said conclusions of law are,

and each of them is, against law.

Exception V.

Respondent excepts to the following Recommen-

dation of the Trial Examiner, set forth in the

Intermediate Report, page 5, line 61, through page

6, line 15, as follows:

"1. Cease and desist from:

(a) Refusing to bargain collectively in good faith

with Miscellaneous and Woodworkers Union, Local

2565, as the exclusive representative of all em-

ployees in the appropriate unit in respect to rates

of pay, wages, hours of employment, and other

conditions of employment.

(b) In any other manner interfering with, re-
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straining, or coercing its employees in the exercise

of the right to self-organization, to form labor

organizations, to join or assist Miscellaneous and

Woodworkers Union, Local 2565, or any other labor

organization to bargain collectively through repre-

sentatives of their own choosing, to engage in other

concerted activities for the purpose of collective

bargaining or other mutual aid or protection, and

to refrain from any or all of such activities, except

to the extent that such right may be affected by an

agreement requiring membership in a labor orga-

nization as a condition of employment, as author-

ized in Section 8 (a) (3) of the Act."

Said exception is made upon the ground that

said Recommendation is without support of sub-

stantial evidence in the record, and upon the fur-

ther ground that it is without support of competent

findings of fact, and upon the further ground that

it is without support of competent conclusions of

law, and upon the further ground that it is against

law.

Exception VI.

Respondent excepts to the following Recommen-

dation of the Trial Examiner, set forth in the

Intermediate Report, page 6, lines 17-48, and the

notice referred to therein, as follows:

"2. Take the following affirmative action which

I find will effectuate the policies of the Act:

(a) Upon request, bargain collectively in good

faith with Miscellaneous and Woodworkers Union,

Local 2565, as the exclusive representative of all

its employees in the appropriate unit in respect
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to rates of pay, wages, hours of employment, and

other conditions of employment, designating as

representative for purposes of negotiation one pos-

sessing authority to reach understanding with the

Union and upon such a development to embody the

understanding in a signed agreement:

(b) Post at its plant in San Leandro, California,

copies of the notice attached hereto. Copies of said

notice, to be furnished by the Regional Director for

the Twentieth Region, shall, after being duly signed

by Respondent's authorized representative, be

posted by Respondent immediately upon receipt

thereof and maintained by it for sixty (60) con-

secutive days thereafter in conspicuous places, in-

cluding all places where notices to employees are

customarily posted. Reasonable steps shall be taken

by Respondent to insure that said notices are not

altered, defaced, or covered by other material.

(c) Notify the Regional Director for the Twen-

tieth Region in writing within twenty (20) days

from the receipt of this Intermediate Report and

Recommended Order what steps it has taken in

compliance.

It is further recommended that unless within

twenty (20) days from the date of the receipt of

this Intermediate Report and Recommended Order

the Respondent notifies the said Regional Director

in writing that it will comply with the foregoing

recommendations, the National Labor Relations

Board issue an order requiring Respondent to take

the action aforesaid."
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Said exception is made upon the ground that

said Recommendation is without support of sub-

stantial evidence in the record, and upon the fur-

ther ground that it is without support of competent

findings of fact, and upon the further ground that

it is without support of competent conclusions of

law, and upon the further ground that it is against

law.

Exception VII.

Respondent excepts to the rulings of the Trial

Examiner appearing in the Transcript at page 126,

lines 9-12, and page 127, line 2, in refusing to admit

evidence offered by Respondent to show the expe-

rience in collective bargaining of George O. Bahrs,

and in rejecting Respondent's offer of proof to

establish the practice in the area with respect to

the authority of collective bargaining representa-

tives. Said exception is made upon the ground that

said rulings are against law.

Dated: May 14, 1953.

Respectfully submitted,

ROTH & BAHRS,
ST. SURE and MOORE,

/s/ By EDWARD H. MOORE.
Attorneys for Respondent.
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United States of America

Before the National Labor Relations Board

Case No. 20-CA-779

In the Matter of LLOYD A. FRY ROOFING-
COMPANY and MISCELLANEOUS AND
WOODWORKERS UNION, LOCAL 2565,

UNITED BROTHERHOOD OF CARPEN-
TERS AND JOINERS OF AMERICA, AFL.

DECISION AND ORDER

On April 21, 1953, Trial Examiner Wallace E.

Royster issued his Intermediate Report in this

proceeding, finding that the Respondent had en-

gaged in and was engaging in certain unfair labor

practices and recommended that it cease and desist

therefrom and take certain affirmative action, as

set forth in the copy of the Intermediate Report

attached hereto. Thereafter the Respondent filed

exceptions to the Intermediate Report and a sup-

porting brief and requested oral argument before

the Board. The Respondent's request for oral argu-

ment is denied as the record, exceptions and brief,

in our opinion, adequately present the issues and

the positions of the parties.

Pursuant to the provisions of Section 3 (b) of

the National Labor Relations Act, the Board has

delegated its powers in connection with this case to

a three-member panel. The Board has reviewed the

rulings made by the Trial Examiner at the hearing

and finds that no prejudicial error was committed.

The rulings are hereby affirmed. The Board has
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considered the Intermediate Report, the exceptions

and brief, and the entire record in the case, and

hereby adopts the findings, conclusions, and recom-

mendations of the Trial Examiner, with the follow-

ing additions and modifications:

1. While we concur in the Trial Examiner's con-

clusion that the Respondent failed to invest suffi-

cient authority in its bargaining representative, we

think that the authority that must be vested in a

party's representative in bargaining negotiations is

not readily susceptible to general definition; the

more realistic way to appraise this question, in our

view, is to consider the facts of the particular case.

In the instant case the authority of the Respond-

ent's representative was limited to the transmittal

of proposals to and from the Respondent, discus-

sion concerning such proposals, and recommenda-

tions to the Respondent. On these facts we find, in

agreement with the Trial Examiner, that the

Respondent did not give its negotiator sufficient

authority to engage in give-and-take collective bar-

gaining and thereby violated Section 8 (a) (5) of

the Act/

^See Century Cement Manufacturing Company,
Inc., 100 NLRB No. 223 ; Standard Generator Serv-

ice Company of Missouri, Inc., 90 NLRB 790, at

791, 800, enf 'd. 186 F.2d 606 (C.A. 8) ; Brown and
Root, Inc., 86 NLRB 520 at 521, 531, enf'd. as modi-

fied 190 F.2d 222 (C.A. 8) ; J. B. Cook Auto Ma-
chine Company, Inc., 84 NLRB 688 at 698, enf'd.

184 F.2d 845 (C.A. 6) ; V-0 Milling Company, 43

NLRB 348 at 360; Great Southern Trucking Co.

vs. N.L.R.B., 127 F.2d 180 (C.A. 4), c6rt. denied

317 U. S. 652.
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2. Unlike the Trial Examiner we are not per-

suaded that the Respondent's conduct as revealed

by the record in this case is indicative of a predi-

lection to commit other unfair labor practices in

the future. We shall therefore not adopt his recom-

mended broad cease and desist order but shall order

the Respondent to cease and desist only from

engaging in the unfair labor practices found and

any like or related conduct.

Order

Upon the entire record in this case, and pursuant

to Section 10 (c) of the National Labor Relations

Act, as amended, the National Labor Relations

Board hereby orders that the Respondent, Lloyd

A. Fry Roofing Company, San Leandro, California,

its officers, agents, successors and assigns shall:

1. Cease and desist from:

(a) Refusing to bargain collectively in good faith

with Miscellaneous and Woodworkers Union, Local

2565, as the exclusive representative of all employ-

ees in the appropriate unit in respect to rates of

pay, wages, hours of employment, and other con-

ditions of employment.

(b) In any like or related manner interfering

with, restraining, or coercing its employees in the

exercise of the right to self-organization, to form

labor organizations, to join or assist Miscellaneous

and Woodworkers Union, Local 2565, or any other

labor organization, to bargain collectively through

representatives of their own choosing, to engage

in concerted activities for the purpose of collec-

tive bargaining or other mutual aid or protection,
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or to refrain from any or all such activities, except

to the extent that such right may be affected by

an agreement requiring membership in a labor

organization as a condition of employment, as au-

thorized in Section 8 (a) (3) of the Act.

2. Take the following affirmative action which

the Board finds will effectuate the policies of the

Act:

(a) Upon request, bargain collectively in good

faith with Miscellaneous and Woodworkers Union,

Local 2565, as the exclusive representative of all

its employees in the appropriate unit in respect to

rates of pay, wages, hours of employment, and

other conditions of employment, designating as rep-

resentative for purposes of negotiation one pos-

sessing authority to reach understanding with the

Union and if an understanding is reached to em-

body the understanding in a signed agreement.

(b) Post at its plant in San Leandro, California,

copies of the notice attached hereto and marked

Appendix A.^ Copies of said notice, to be furnished

by the Regional Director for the Twentieth Region,

shall, after being duly signed by Respondent's

authorized representative, be posted by Respondent

immediately upon receipt thereof and maintained

by it for sixty (60) consecutive days thereafter in

^In the event that this Order is enforced by a

decree of a United States Court of Appeals, there

shall be substituted for the words "Pursuant to a

Decision and Order" the words "Pursuant to a De-
cree of the United States Court of Appeals Enforc-
ing An Order."
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conspicuous places, including all places where no-

tices to employees are customarily posted. Reason-

able steps shall be taken by Respondent to insure

that said notices are not altered, defaced or covered

by other material.

(c) Notify the Regional Director for the Twen-

tieth Region in writing within ten (10) days from

the date of this Order, what steps the Respondent

has taken to comply herewith.

Signed at Washington, D. C, July 17, 1953.

JOHN M. HOUSTON, Member,

ABE MURDOCK, Member,

PAUL L. STYLES, Member,

[Seal] NATIONAL LABOR RELATIONS
BOARD.

APPENDIX A
Notice to All Employees: Pursuant to a Decision

and Order of the National Labor Relations

Board, and in order to effectuate the policies of

the National Labor Relations Act, as amended,

we hereby notify our employees that:

We Will bargain collectively, upon request, with

Miscellaneous and Woodworkers Union, Local 2565,

United Brotherhood of Carpenters and Joiners of

America, AFL, and designate as our negotiator an

individual authorized to reach an understanding

with that organization with respect to rates of pay,

wages, hours of employment, and other conditions

of employment, and if an understanding is reached,

we will embody such understanding in a signed

agreement. The bargaining unit is:
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All production and maintenance employees, ex-

cluding office and clerical employees, professional

employees, guards, the foreman, the shipping clerk

and supervisors as defined in the Act.

We Will Not by unilaterally changing working

conditions or by failing sufficiently to empower a

negotiator to meet and deal with the Union, or in

any like or related manner, interfere with, restrain,

or coerce our employees in the exercise of the right

to self-organization, to form labor organizations, to

join or assist Miscellaneous and Woodworkers

Union, Local 2565, United Brotherhood of Carpen-

ters and Joiners of America, AFL, or any other

labor organization, to bargain collectively through

representatives of their own choosing, to engage in

other concerted activities for the purpose of collec-

tive bargaining or other mutual aid or protection,

and to refrain from any or all such activities, except

to the extent that such right may be affected by

an agreement requiring membership in a labor

organization as a condition of employment, as au-

thorized in Section 8 (a) (3) of the Act.

LLOYD A. FRY ROOFING
COMPANY

(Employer)

By
(Representative) (Title)

Dated

This notice must remain posted for 60 days from

the date hereof, and must not be altered, defaced,

or covered by any other material.
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In the United States Court of Appeals

for the Ninth Circuit

No. 14018

LLOYD A. FRY ROOFING COMPANY,
a corporation, Petitioner,

vs.

NATIONAL LABOR RELATIONS BOARD,
Respondent.

CERTIFICATE OF THE NATIONAL LABOR
RELATIONS BOARD

The National Labor Relations Board, bv its

Executive Secretary, duly authorized by Section

102.84, Rules and Regulations of the National

Labor Relations Board— Series 6, as amended,

hereby certifies that the documents annexed hereto

constitute a full and accurate transcript of the

entire record of proceedings had before said Board,

entitled, "In the Matter of Lloyd A. Fry Roofing

Company, Employer, and Miscellaneous and Wood-

workers Union No. 2565, United Brotherhood of

Carpenters and Joiners of America, AFL, Peti-

tioner," Case No. 20-RC-1814; and "In the Matter

of Lloyd A. Fry Roofing Company and Miscella-

neous and Woodworkers Union, Local 2565, United

Brotherhood of Carpenters and Joiners of America,

AFL.," Case No. 20-CA-779 before said Board, such

transcript including the pleadings and testimony

and evidence upon which the order of the Board
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in said proceedings was entered, and including also

the findings and order of the Board.

Fully enumerated, said documents attached hereto

are as follows:

20-RC-1814

1. Petition for certification of representatives

filed by Miscellaneous and Woodworkers Union No.

2565, AFL, on May 9, 1952. (Marked Board's Ex-

hibit No. 1-A and contained in Volume III of the

certified record.)

2. Notice of representation hearing issued by the

Regional Director on June 2, 1952. (Marked

Board's Exhibit No. 1-B and contained in Volume

III of the certified record.)

3. Affidavit of service on notice of representation

hearing together with United States Post Office

return receipts thereof, dated June 2, 1952.

(Marked Board's Exhibit No. 1-C and contained

in Volume III of the certified record.)

4. Stenographic transcript of testimony taken

before Hearing Officer John H. Immel for the

National Labor Relations Board on June 9, 1952,

together with all exhibits introduced in evidence.

5. Copy of Decision and Direction of Election

issued by the National Labor Relations Board on

July 23, 1952.

6. Tally of ballots issued by the Regional Direc-

tor on August 18, 1952.

7. Certification of representatives issued by the

Regional Director on August 27, 1952.
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20-CA-779

8. Order designating Wallace E. Royster Trial

Examiner for the National Labor Relations Board,

dated March 9, 1953.

9. Stenographic transcript of testimony taken

before Trial Examiner Royster on March 9, 1953,

together with all exhibits introduced in evidence.

10. *Petitioner's telegram, requesting extension

of time to file briefs.

11. Copy of Associate Chief Trial Examiner's

telegram, dated March 20, 1953, granting all parties

extension of time to file briefs.

12. Copy of Trial Examiner's Intermediate Re-

port and Recommended Order, dated April 21,

1953, (annexed to Item 17 hereof), and Order

transferring case to the Board also dated April

21, 1953, together with affidavit of service and

United States Post Office return receipts thereof.

13. Petitioner's telegram, dated May 10, 1953,

requesting extension of time in which to file excep-

tions and briefs.

14. Copy of Board's telegram, dated May 11,

1953, granting all parties extension of time in which

to file exceptions and briefs.

15. Petitioner's exceptions to Intermediate Re-

port and Recommended Order received May 20,

1953.

16. Petitioner's request for permission to argue

orally before the Board received May 20, 1953.

(Denied. See page 1 of Decision and Order.)

*Respondent before the Board.
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17. Copy of Decision and Order issued by the

National Labor Relations Board on July 17, 1953,

with Intermediate Report and Recommended Order

annexed, together with affidavit of service and

United States Post Office return receipts thereof.

In Testimony Whereof, the Executive Secretary

of the National Labor Relations Board, being there-

unto duly authorized as aforesaid, has hereunto set

his hand and affixed the seal of the National Labor

Relations Board in the city of Washington, District

of Columbia, this 26th day of October, 1953.

[Seal] /s/ FRANK M. KLEILER,
Executive Secretary,

National Labor Relations Board.

[Endorsed]: No. 14018. United States Court of

Appeals for the Ninth Circuit. Lloyd A. Fry Roof-

ing Company, Petitioner, vs. National Labor Rela-

tions Board, Respondent. Transcript of Record. Pe-

tition for Review and Petition for Enforcement of

Order of the National Labor Relations Board.

Filed: November 2, 1953.

/s/ PAUL P. O'BRIEN,

Clerk of the United States Court of Appeals for

the Ninth Circuit.
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In the United States Court of Appeals

for the Ninth Circuit

No. 14018.

In the Matter of LLOYD A. FRY ROOFING
COMPANY, a corporation, Petitioner

vs.

NATIONAL LABOR RELATIONS BOARD,
Respondent.

PETITION TO REVIEW AND SET ASIDE AN
ORDER OF THE NATIONAL LABOR RE-
LATIONS BOARD.

Petitioner believing itself to be aggrieved by a

certain final order entered on the 17th day of July,

1953, by Respondent National Labor Relations

Board, herein called the "Board", in a proceeding

against petitioner which appears and is designated

on the records of the Board as "The Matter of

Lloyd A. Fry Roofing Company and Miscellaneous

and Woodworkers Union, Local 2565, United

Brotherhood of Carpenters and Joiners of America,

AFL", respectfully petitions this honorable Court

to review and set aside said order, and in support

of its petition, respectfully shows:

1. That the unfair labor practices in question

were alleged to have been engaged in and were

found by the Board to have been engaged in by

petitioner in the City of San Leandro, County of

Alameda, State of California, in this Circuit;
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2. That the petitioner is a corporation duly or-

ganized and existing under the laws of the State

of Delaware, with its principal office and place of

business at Summit, Illinois, and transacts business

in the City of San Leandro, County of Alameda,

State of California, in this Circuit, and it is this

transaction of business that gave rise to this pro-

ceeding.

This Court therefore has jurisdiction of this pe-

tition.

Upon charges filed by Miscellaneous and Wood-

workers Union, Local 2565, United Brotherhood of

Carpenters and Joiners of America, AFL, the Gen-

eral Counsel of the National Labor Relations Board,

on behalf of the Board, issued his complaint, dated

January 30, 1953, against petitioner alleging that

petitioner had committed and was committing un-

fair labor practices affecting commerce within the

meaning of Section 8 (a) (1) and (5) and Section

2 (6) and (7) of the National Labor Relations Act,

as amended, 61 Stat. 136, herein called the "Act."

Petitioner filed an answer denying the commis-

sion of the unfair labor practices set forth in the

complaint.

A hearing was held at San Francisco, California,

on March 9, 1953, before Wallace E. Royster, the

duly designated Trial Examiner of the National

Labor Relations Board.

On April 21, 1953, the Trial Examiner issued his

Intermediate Report containing findings of facts,

conclusions of law and recommendations.
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Petitioner filed timely exceptions to the Inter-

mediate Report with the Board and requested oral

argument. The exceptions were overruled and the

request for oral argument was denied, and the

Board, on July 17, 1953, issued its decision and

order. Such decision and order are final and peti-

tioner has no further remedy before the Board.

A copy of the Intermediate Report of the Trial

Examiner and of the Decision and Order of the

Board are annexed hereto and made a part hereof

as though fully set forth herein.

Specification of Errors and Statement

of Points Relied On

The Order of the Board is in contravention of

the National Labor Relations Act, as amended, 61

Stat. 136, is erroneous, and is beyond the power

of the Board. Said Order should be reviewed and

set aside by this honorable Court for the following

reasons

:

1. The Board adopted the finding of the Trial

Examiner that at the first negotiation meeting,

held on September 19, 1952, the Union presented

the Petitioner's representative, George Bahrs, with

a proposed contract, and that at the second negotia-

tion meeting, held on October 10, 1952, Bahrs offered

a written counter-proposal and told the Union that

the petitioner was prepared to sign a contract on

those terms. The Board adopted further findings of

the Trial Examiner that additional negotiation

meetings were held after the Petitioner's employees
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had gone on strike, and that during the course of

them, Bahrs said that Petitioner would modify its

earlier position on three issues. The Board then

found that the authority of Petitioner's representa-

tive was limited to the transmittal of proposals to

and from Petitioner, discussion concerning such

proposals, and recommendations to the Petitioner.

The Board further found that on these facts the

Petitioner "did not give its negotiator sufficient au-

thority to engage in give-and-take collective bar-

gaining and thereby violated Section 8 (a) (5) of

the Act". The Board, upon these findings, ordered

Petitioner to cease and desist from refusing to

bargain in good faith with the Union and other-

wise interfering with rights guaranteed to its em-

ployees under the Act, and ordered that Petitioner,

upon request, bargain in good faith with the Union,

"designating as representative for purposes of ne-

gotiation one possessing authority to reach under-

standing with the Union and if an understanding

is reached to embody the understanding in a signed

agreement".

The Board's finding that Petitioner did not give

its negotiator sufficient authority to engage in give-

and-take collective bargaining is contrary to its

findings that : (a) Petitioner offered a written coun-

terproposal to the Union and told the Union that

it was prepared to sign a contract on those terms:

(b) during subsequent negotiation meetings Peti-

tioner informed the Union that it would modify its

position on three issues; (c) Petitioner's represen-

tative could receive and transmit proposals to and
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from Petitioner, discuss proposals with the Union,

and mak'e recommendations to the Petitioner.

2. The Board's finding that Petitioner did not

give its negotiator sufficient authority to engage in

give-and-take collective bargaining is against law.

3. The Board's Order directing Petitioner to

cease and desist from refusing to bargain in good

faith with the Union and otherwise interfering with

rights guaranteed to its employees under the Act,

and ordering Petitioner, upon request, to bargain in

good faith with the Union, designating as repre-

sentative for purposes of negotiation one possessing

authority to reach understanding with the Union

and if an understanding is reached to embody the

understanding in a signed agreement, is contrary to

the findings of the Board, is without support of

competent findings of the Board, and is against law.

4. The Board's Finding of Fact that petitioner

violated Section 8 (a) (5) of the Act by unilaterally

changing working conditions at its plant is not

supported by substantial evidence on the record

considered as a whole.

Wherefore, petitioners respectfully pray:

1. That said National Labor Relations Board

be required to certify for filing with the Court a

transcript of the entire record of said case.

2. That said Order of the Board be set aside in

whole, and vacated and annulled, and that peti-

tioners have such other and further relief as this

Court may deem just and proper.
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Dated: September 1, 1953.

LLOYD A. FRY ROOFING COM-
PANY, a corporation,

By ST. SURE and MOORE,
Attorneys for Petitioners

By ROTH & BAHRS,
Attorneys for Petitioners.

[Endorsed] : Filed September 14, 1953. Paul P.

O'Brien, Clerk.

[Title of U.S. Court of Appeals and Cause.]

ANSWER OF THE NATIONAL LABOR RE-
LATIONS BOARD TO PETITION TO RE-
VIEW AND SET ASIDE ITS ORDER AND
REQUEST FOR ENFORCEMENT OF
SAID ORDER.

To the Honorable, the Judges of the United States

Court of Appeals for the Ninth Circuit:

The National Labor Relations Board, pursuant

to the National Labor Relations Act, as amended

(61 Stat. 136, 29 U.S.C, Supp. V. Sees. 151 et seq.)

hereinafter called the Act, files this answer to the

petition to review and set aside an order issued by

the Board against the Lloyd A. Fry Roofing Com-

pany, petitioner herein, and the Board's request

for enforcement of said order.

1. The Board denies the allegations in Petition-

er's petition to review.

2. With respect to the validity of its Findings

and Order, the Board prays reference to the certi-
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fied transcript of the record, filed herewith, of the

proceedings heretofore had herein, for a full and

exact statement of the pleadings, evidence, findings

of fact, conclusions of law, and order of the Board,

and all other proceedings had in this matter.

3. Further answering, the Board avers that the

proceedings had before it, the findings of fact, con-

clusions of law, and order of the Board were and

are in all respects valid and proper under the Act,

and pursuant to Section 10 (e) of the Act, respect-

fully requests this Honorable Court for enforce-

ment of its order issued against petitioner on July

17, 1953, in the proceedings designated on the rec-

ords of the Board as Case No. 20-CA-779 entitled:

"In the Matter of Lloyd A. Fry Roofing Company

and Miscellaneous Union, Local 2565, United Broth-

erhood of Carpenters and Joiners of America,

AFL."

4. Pursuant to Section 10 (e) and (f) of the

Act, the Board has certified and filed with the Court

a transcript of the entire record in the proceedings

before it.

Wherefore, the Board prays that the Court enter

a decree denying the petition to review and enforc-

ing in whole said order of the Board.

Dated at Washington, D.C. this 26th day of Oc-

tober, 1953.

/s/ A. NORMAN SOMERS,
Assistant General Counsel.

[Endorsed] : Filed Oct. 28, 1953. Paul P. O'Brien,

Clerk.
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[Title of U.S. Court of Appeals and Cause.]

STATEMENT OF POINTS RELIED UPON
BY PETITIONER

To the Honorable, the Judges of the United States

Court of Appeals for the Ninth Circuit:

The Order of the Board is in contravention of

the National Labor Relations Act, as amended, 61

Stat. 136, is erroneous, and is beyond the power

of the Board. Said Order should be reviewed and

set aside by this honorable Court for the following

reasons

:

1. The Board adopted the finding of the Trial

Examiner that at the first negotiation meeting,

held on September 19, 1952, the Union presented

the Petitioner's representative, George Bahrs, with

a proposed contract, and that at the second negotia-

tion meeting, held on October 10, 1952, Bahrs of-

fered a written counter-proposal and told the Union

that the petitioner was prepared to sign a contract

on those terms. The Board adopted further findings

of the Trial Examiner that additional negotiation

meetings were held after the Petitioner's employees

had gone on strike, and that during the course of

them, Bahrs said that Petitioner would modify its

earlier position on three issues. The Board then

found that the authority of Petitioner's represen-

tative was limited to the transmittal of proposals

to and from Petitioner, discussion concerning such

proposals, and recommendations to the Petitioner.

The Board further found that on these facts the
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Petitioner "did not give its negotiator sufficient

authority to engage in give-and-take collective bar-

gaining and thereby violated Section 8 (a) (5) of

the Act". The Board, upon these findings, ordered

Petitioner to cease and desist from refusing to bar-

gain in good faith with the Union and otherwise

interfering with rights guaranteed to its employees

under the Act, and ordered that Petitioner, upon

request, bargain in good faith with the Union,

"designating as representative for purposes of ne-

gotiation one possessing authority to reach under-

standing with the Union and if an understanding

is reached to embody the understanding in a signed

agreement".

The Board's finding that Petitioner did not give

its negotiator sufficient authority to engage in give-

and-take collective bargaining is contrary to its

findings that : (a) Petitioner offered a written coun-

ter-proposal to the Union and told the Union that

it was prepared to sign a contract on those terms:

(b) during subsequent negotiation meetings Peti-

tioner informed the Union that it would modify its

position on three issues : (c) Petitioner's representa-

tive could receive and transmit proposals to and

from Petitioner, discuss proposals with the Union,

and make recommendations to the Petitioner.

2. The Board's finding that Petitioner did not

give its negotiator sufficient authority to engage in

give-and-take collective bargaining is against law.

3. The Board's Order directing Petitioner to

cease and desist from refusing to bargain in good

faith with the Union and otherwise interfering
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with rights guaranteed to its employees under the

Act, and ordering Petitioner, upon request, to bar-

gain in good faith with the Union, designating as

representative for purposes of negotiation one pos-

sessing authority to reach understanding with the

Union and if an understanding is reached to em-

body the understanding in a signed agreement, is

contrary to the findings of the Board, is without

support of competent findings of the Board, and

is against law.

4. The Board's Finding of Fact that petitioner

violated Section 8 (a) (5) of the Act by unilaterally

changing working conditions at its plant is not

supported by substantial evidence on the record

considered as a whole.

Dated: November 17, 1953.

LLOYD A. FRY ROOFING COM-
PANY, a corporation,

/s/ By ST. SURE & MOORE,
GEORGE O. BAHRS,
Attorneys for Petitioner.

[Endorsed]: Filed November 19, 1953. Paul P.

O^Brien, Clerk.
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Before the National Labor Relations Board

Twentieth Region

Case No. 20-CA-779

In the Matter of LLOYD A. FRY ROOFING
COMPANY and MISCELLANEOUS AND
WOODWORKERS UNION, LOCAL 2565,

UNITED BROTHERHOOD OF CARPENT-
ERS AND JOINERS OF AMERICA, AFL.

TRANSCRIPT OF PROCEEDINGS

Hearing Room 232, Appraisers Building, 630

Sansome Street, San Francisco, California, Mon-

day, March 9, 1953.

Pursuant to notice, the above-entitled matter

came on for hearing at 10:00 o'clock a.m.

Before: Wallace E. Royster, Trial Examiner.

Appearances: Nathan R. Berke, 630 Sansome

Street, San Francisco, California, appearing on

behalf of the General Counsel, National Labor

Relations Board. Todd & Todd, by Clarence E.

Todd, 625 Market Street, San Francisco, Califor-

nia, appearing on behalf of Miscellaneous and

Woodworkers Union, Local 2565, United Brother-

hood of Carpenters and Joiners of America, AFL,

the Charging Union. [1*] Roth & Bahrs, by George

0. Bahrs, 351 California Street, San Francisco,

California, and St. Sure & Moore, by Edward H.

* Page numbering appearing at the top of page of original Re-

porter's Transcript of Record.
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Moore, 1415 Financial Center Building, Oakland,

California, appearing on behalf of Lloyd A. Fry
Roofing Company, the Respondent. [2]

Trial Examiner Royster: On the record.

This is a formal hearing before the National

Labor Relations Board in the Matter of Lloyd A.

Fry Roofing Company, Case No. 20-CA-779.

My name is Wallace E. Royster. I am the Trial

Examiner designated by the Board to hear the

evidence and to make findings of fact and conclu-

sions of law and recommendations in respect to the

issues to the Board.

Will counsel please state their appearances for

the record*?

Mr. Berke: Nathan R. Berke, Counsel for the

General Counsel, 630 Sansome Street, San Fran-

cisco, California.

Mr. Todd: Clarence E. Todd, of the firm of

Todd & Todd, representing Local 2565.

Mr. Berke: What is your address?

Mr. Todd: 625 Market Street, San Francisco.

Mr. Moore: For the employer in this proceed-

ing, Lloyd A. Fry Roofing Company, the firm of

Roth & Bahrs, by George O. Bahrs, 351 California

Street, San Francisco, and the firm of St. Sure &

Moore, by Edward H. Moore, 1415 Financial Center

Building, Oakland.

Trial Examiner Royster: The official reporter

seated before me makes the only transcript of these

proceedings that will be certified by the Board in

any subsequent [4] proceedings.
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All exhibits offered during the course of the

hearing must be submitted in duplicate.

During the course of the hearing it may be that

I will avail myself of my right and, perhaps, duty

to question witnesses. I am sure that all counsel

are aware that an objection which would lie to a

question, if asked by any of counsel, would lie with

the same force to any question I might ask.

An automatic exception is allowed, without sav-

ing it on the record, to all adverse rulings.

All right, Mr. Berke.

Mr. Berke: At this time, Mr. Trial Examiner,

I propose to offer in evidence the formal documents

which have been marked for identification as Gen-

eral Counsel's Exhibit 1. General Counsel's Exhibit

1-A is the Original Charge filed on October 29,

1952.

General Counsel's Exhibit 1-B is the Affidavit

of Service of the Charge with post office return

receipt attached.

General Counsel's Exhibit 1-C is the First

Amended Charge filed on November 25, 1952.

General Counsel's Exhibit 1-D is the Affidavit

of Service of the First Amended Charge, with U.S.

Post Office return receipt attached. [5]

General Counsel's Exhibit 1-E is the Complaint,

with a copy of the First Amended Charge attached

thereto.

General Counsel's Exhibit 1-F is the Notice of

Hearing.

General Counsel's Exhibit 1-G is the Affidavit

of Service of the Notice of Hearing, Complaint
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and First Amended Charge, attached, with U.S.

Post Office Return Receipts attached.

General Counsers Exhibit 1-H is the Answer of

the Respondent.

I also offer a duplicate set of those exhibits and

I am showing them to counsel.

(Thereupon the documents above referred to

were marked General Counsel Exhibits Nos.

1-A to 1-H, inclusive, for identification.)

Trial Examiner Royster: Is there objection to

the receipt of these documents in evidence?

Mr. Moore: No objection from the Respondent.

Mr. Todd: These are the documents you just

recited for the record*?

Mr. Berke: Yes.

Mr. Todd: No objection.

Trial Examiner Royster: Without objection, they

are received.

(The documents heretofore marked General

Counsel Exhibits Nos. 1-A to 1-H, inclusive

for identification were received in evidence.)

[See pages 1-11 of this printed Record.] [6]

Mr. Berke: Mr. Trial Examiner, with respect to

the commerce data I would like to make a state-

ment on the record and I understand that counsel

for the Respondent will stipulate that it is accurate,

if I read it accurately. It is as follows:

That in, among other cases involving this parti-

cular Respondent, 20-RC-1814, it appears that

Lloyd A. Fry Roofing Company is a Delaware cor-

poration with its principal office in Summit, Illi-

nois and with plants in various states of the United
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States; that it is engaged in the business of manu-

facturing asphalt roofing and at its plant in San

Leandro, California, which is the only plant of the

company involved in these proceedings, it manu-

factures asphalt shingles and rolls. It annually

ships products valued in excess of $25,000 from

its San Leandro plant to points outside California,

and its annual purchases of materials for use at

this plant are in excess of $1,000,000 and are

shipped to that plant directly from points outside

California.

Do you so stipulate, Mr. Moore?

Mr. Moore : We will stipulate that the Board, in

the previous proceeding mentioned, has made such

a finding and that it may be considered with the

same effect in this proceeding.

Mr. Berke: I would also like to point out in

that connection that the Answer of the Respondent

does not answer [7] the paragraph in the Com-

plaint setting forth the commerce data.

Trial Examiner Royster: All right.

Mr. Berke: There also appeared in that repre-

sentation proceeding that I have referred to, that

the Miscellaneous and Woodworkers Union, Local

2565, United Brotherhood of Carpenters and Join-

ers of America, AFL, is a labor organization ad-

mitting to membership employees of the company.

Is that so stipulated?

Mr. Moore: The same stipulation on that, Mr.

Trial Examiner.

Trial Examiner Royster: All right.

Mr. Berke: Now, with respect to the unit that
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is involved, the Board made a determination as to

an appropriate unit in 20-RC-1814, and it appears

from the Board's official files that on August 27,

1952, following the results of a Board directed

election held on August 19, 1952, the Regional Di-

rector for the Twentieth Region, on behalf of the

Board, certified the union herein as the exclusive

bargaining representative of the company's em-

ployees in a unit found by the Board to be appro-

priate and described as all production and mainte-

nance employees at its San Leandro, California,

plant, excluding office and clerical employees, pro-

fessional employees, guards, the foreman, the ship-

ping [8] clerk, and supevisors as defined in the Act.

Do you so stipulate, Mr. Moore?

Mr. Moore : The same stipulation.

Trial Examiner Royster: That the Board made

that finding, determination"?

Mr. Moore: Yes.

Trial Examiner Royster: All right.

The Answer does not answer the particular para-

graph in the Complaint setting forth that infor-

mation.

Mr. Berke: I am ready to present witnesses.

Trial Examiner Royster: All right.

I have read the Complaint and Answer and ap-

parently the only thing in issue here is the good

faith of the Fry Roofing Company in respect to

bargaining.

Mr. Berke: Correct.

Trial Examiner Royster : That is the single issue,

with many facets, I suppose.

i
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Mr. Berke: I don't know how many facets. I

suppose there will be some.

Trial Examiner Royster: Go ahead.

Mr. Moore: Mr. Trial Examiner, you state that

it is a single issue with many facets.

It seems to me that the heart of the Board's

Complaint lies in Paragraph IX, which rather pin-

points the matter to an alleged refusal to bargain

''by failing to invest any [9] officer, agent, repre-

sentative or attorney", and so on.

Trial Examiner Royster: There is another as-

sertion as to unilateral action on a matter which is

alleged within the Complaint.

Mr. Berke : Yes, the elimination of so-called rest

periods.

Trial Examiner Royster: Maybe that doesn't

amount to many facets.

Mr. Moore: Very well. Then, those are the only

two issues we are concerned with.

Mr. Berke: The question of good faith bargain-

ing, yes, and the unilateral action.

Mr. Moore : The matter of good faith bargaining

is a very broad subject which could have many
facets, but the matter of investing the bargaining

representative with authority, or lack of authority,

is much more restricted.

Mr. Berke: That goes to the issue of good faith,

or lack of good faith, which we hope to establish

here.

Trial Examiner Royster: Do you rely on inci-

dents—it can be expressed better than that—some-

thing beyond the failure to invest authority in the
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bargaining representative, and something beyond

the unilateral action in connection with rest pe-

riods ?

Mr. Berke: No. [10]

Trial Examiner Royster: All right.

Mr. Todd: I would suggest that refusal to bar-

gain is an issue, also, isn't it?

Trial Examiner Royster: Yes.

Mr. Moore: That is not charged, Mr. Trial Ex-

aminer.

Mr. Berke: It grows out of Section 8 (a) (5)

and involves refusal to bargain in good faith.

Mr. Moore: There is no refusal to bargain al-

leged, however, with the exception of two specific

fields of bargaining; one relating to the authority

conferred on the bargaining representative, and

the other relating to matters set out in Paragraph

X of the Complaint, the elimination of certain rest

periods.

Trial Examiner Royster : That is the way I read

it. The General Counsel alleges that that amounts to

a refusal to bargain, which is what Mr. Todd said,

if I understood him correctly.

Mr. Todd: Yes. That is our position.

Mr. Berke : I will call Mrs. White.

ROSE M. WHITE
a witness called by and on behalf of the General

Counsel, National Labor Relations Board, being

first duly sworn, was examined and testified as

follows

:
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(Testimony of Rose M. White.)

Direct Examination

Q. (By Mr. Berke) : Will you state your full

name and [11] address, please?

A. Rose M. White, 306 Delano Avenue, San
Francisco.

Q. What is your occupation, Mrs. White?

A. I am Business Representative of the Mis-

cellaneous and Woodworkers Union, Local 2565.

Q. How long have you held that position?

A. I have been Business Agent since 1941.

Q. During the time that you were such business

agent did you have occasion to deal with the Lloyd

A. Fry Roofing Company, particularly its plant in

San Leando, California?

A. Yes, we did last year.

Q. N'ow, it has been stipulated on the record

here that following an election that was held on

August 19, 1952, the Regional Director for the

Board's Twentieth Region certified your Union as

the bargaining representative of the employees in

that plant. Did you ever, following that election,

make a demand upon the company that it bargain

with you as a representative of that unit that the

Board found appropriate?

A. Yes. We notified the company, as soon as

we received the certification from the National

Labor Relations Board in Washington, we notified

them on August 26, 1952, that we wanted to bargain

in behalf of the employees in that unit.

Q. Was that notification oral or written?

A. It was a written notification. [12]
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(Testimony of Rose M. White.)

Q. Will you find that document, please?

A. This (indicating) is a copy.

Mr. Berke: I would like to have this marked

as General Counsel's Exhibit No. 2 for identifi-

cation.

Trial Examiner Royster: All right.

(Thereupon the document above referred to

was marked General Counsel Exhibit No. 2 for

identification.)

Q. (By Mr. Berke) : I show you this document,

General Counsel's Exhibit No. 2 which you handed

me a moment ago from your files, and ask you if

that is the one that you referred to as being the

request sent to the company to bargain with your

organization I A. That is correct.

Mr. Berke: I offer that in evidence, Mr. Trial

Examiner.

Trial Examiner Royster: Hearing no objection,

it is received.

(The document heretofore marked General

Counsel Exhibit No. 2 for identification was

received in evidence.)

[See page 15 of this printed Record.]

Mr. Berke: I request permission at this time to

withdraw General Counsel's Exhibit No. 2 and sub-

stitute two copies therefor.

Trial Examiner Royster: You have such permis-

sion.

Q. (By Mr. Berke) : Now, did you ever get a

response to that [13] letter that you wrote on

August 26?
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(Testimony of Rose M. White.)

A. Yes, we did get a response from Mr. Calla-

way, dated September 2, 1952.

Q. Have you got that letter, or whatever you

got from Mr. Callaway?

A. I had it here when I started. Yes, here it is.

Mr. Berke: I would like to have this marked as

General Counsel's Exhibit No. 3 for identification.

Trial Examiner Royster: It may be so marked.

(Thereupon the document above referred to

was marked General Counsel Exhibit No. 3 for

identification.)

Mr. Berke: I offer General Counsel's Exhibit

No. 3 for identification in evidence.

Trial Examiner Royster: Hearing no objection,

it is received.

(The document heretofore marked General

Counsel Exhibit No. 3 for identification was

received in evidence.)

[See page 16 of this printed Record.]

Mr. Berke: I request leave to withdraw General

Counsel's Exhibit No. 3 and substitute two copies

therefor.

Trial Examiner Royster: You may.

Q. (By Mr. Berke) : Following the receipt of

this letter, of September 2, General Counsel's Ex-

hibit 3, did you meet thereafter with any represen-

tatives of the company to discuss [14] a collective

bargaining agreement*?

A. We met on September 19, 1952.

Q. Where did that meeting take place?

A. In Mr. George Bahrs' office.



88 Lloyd A. Fry Roofing Company vs.

(Testimony of Rose M. White.)

Q. Is Mr. Bahrs present in the hearing room'?

A. Mr. Bahrs was

Q. No. Is he present now in the hearing room?

A. Yes, he is.

Q. You met at that gentleman's office on that

occasion? A. Yes, we did.

Q. Who was present besides Mr. Bahrs, if any-

one, representing the company?

A. Mr. Callaway.

Q. Do you know his capacity with the company,

or what it was at that time?

A. I believe he is assistant superintendent of

the plant.

Q. Which plant?

A. Of the San Leandro plant.

Q. Was there anyone else there representing the

company? A. Mr. Bahrs and Mr. Callaway.

Q. Just those two? A. That is correct.

Q. Who represented the union?

A. Myself and Mr. White, my assistant, an or-

ganizer for the union. [15]

Q. What took place on that occasion?

A. We discussed negotiating an agreement and

we brought in a copy of a proposed agreement that

the union wanted to discuss with Mr. Bahrs.

Q. Do you have the proposed agreement that

you brought in on the occasion of that meeting?

A. Yes, here it is.

Mr. Berke: I would like to have that marked

as General Counsel's Exhibit No. 4 for identifica-

tion.
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Trial Examiner Royster: It may be so marked.

(Thereupon the document above referred to

was marked General Counsel Exhibit No. 4 for

identification.)

Q. (By Mr. Berke) : Mrs. White, I show you a

document marked General Counsel's Exhibit No. 4

for identification and ask you if that is the pro-

1
posed agreement that you just referred to?

A. Yes, it is.

Q. Was a copy of that given to the company

representatives at the time of that meeting?

A. Yes, it was.

Q. Was that document discussed at that meet-

ing? A. Yes, it was discussed.

Mr. Berke: I offer General Counsel's Exhibit

No. 4 for identification in evidence. [16]

Trial Examiner Royster: Hearing no objection,

it is received.

(The document heretofore marked General

Counsel Exhibit No. 4 for identification was

received in evidence.)

[See page 17 of this printed Record.]

Mr. Berke : I ask leave to withdraw that original

and substitute two accurate copies therefor.

Trial Examiner Royster: You may.

Q. (By Mr. Berke) : Now, Mrs. White, will

you tell us what was discussed at that meeting?

A. We went through the agreement in its en-

tirety, taking section for section, and Mr. Bahrs

took notes on everything that we discussed, offering

no objection whatsoever on any of these demands,
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due to the fact that he would have to take down
notes and send a copy to the home office.

Q. Did he tell you that?

Mr. Moore: Just a moment. I move to strike

the last part of the witness' answer on the ground

that it is a conclusion on her part.

Trial Examiner Royster: It may be stricken.

Q. (By Mr. Berke) : Did Mr. Bahrs say any-

thing about what he had to do with respect to your

demands, or did he agree to any of them—what did

he say, if anything, to you?

A. He said he would have to take notes on every-

thing because he didn't have the full power to ne-

gotiate an [17] agreement; that he was just an

intermediary for the employer, that everything

we discussed would be taken down in writing and

then he would submit it to the employer.

Q. Now, did you go down each paragraph in

your proposed contract? A. Yes, we did.

Q. As you went down that did Mr. Bahrs make

notes? A. Yes, he did.

Q. Now, did he agree to any item in your pro-

posed agreement on that occasion?

A. No, he didn't agree or disagree. He just took

notes on everything that we discussed.

Q. Was there anything said by you at that meet-

ing about Mr. Bahrs' role and Mr. Callaway's role

in connection with meeting with you?

A. I am sorry, but I don't understand.

Q. Was anything said at that meeting about Mr.

Bahrs' position or Mr. Callaway's position in meet-
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ing with you—did they have authority to negotiate

an agreement with you, did that issue come up?

A. Yes, it did. Mr. Callaway had no authority

to negotiate the agreement.

Q. Did you find that out

Mr. Moore: Just a moment. I ask that the an-

swer be stricken on the ground that it is a con-

clusion of the witness. [18]

Trial Examiner Royster: Let it go out.

Q. (By Mr. Berke) : Tell us what was said.

Don't state a conclusion. Tell us what was said and

by whom.

A. Mr. Bahrs said that he would have to take

notes of everything that we discussed because he

didn't have authority to negotiate the agreement,

and neither did Mr. Callaway.

Q. How did the meeting terminate that day?

Was there any agreement reached on anything?

Tell us how it ended.

A. No. The meeting lasted about an hour and

a half. Mr. Bahrs said that he would get his letter

of everything we had discussed back to the head

office in Summit, Illinois, and that as soon as he

got an answer he would notify us.

Q. Now, General Coimsel's Exhibit No. 4 makes

no mention or reference to wages. Was that dis-

cussed at that particular meeting?

A. We stated at that particular meeting that

we didn't submit Schedule "A" pertaining to wages

and classifications in this one particular agreement

due to the fact that we would like permission to
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go through the plant and be able to intelligently

set up job classifications and wage rates after we

saw the plant in operation, and at that particular

meeting we asked permission to go through the

plant, and Mr. Callaway said that he would have

to check the general office to see if permission would

be given to us to go through the plant. [19]

Incidentally, Mr. Bahrs said that he would like

to go through the plant and see how the operation

actually was, that he had never been through a

plant of this type.

Q. Did you ever get permission to go through

the plant? A. No, we never did.

Q. Did you ever receive an answer as to whether

you would or would not be allowed to go through

the plant?

A. Just through Mr. Bahrs. It was denied. We
were told it was denied.

Q. When were you notified of that?

A. It was between, well, from the date of that

meeting, I believe it was October 3 that we were

denied over the phone.

Q. Now, you say your meeting on the 19th of

September ended with Mr. Bahrs informing you

that he would notify you as to what the company

had to say just as soon as he heard from the com-

pany. Did he so notify you?

A. Yes, he did. It was quite some time before

we got an answer and there was quite a bit of delay.

I called Mr. Bahrs and asked him if he had re-

ceived anything from the company, and he told me



National Labor Relations Board 93

(Testimony of Rose M. White.)

in the first telephone conversation, no, and then sec-

ondly, when I called him again, he told me that

the company was submitting a counter-proposal and

that it was in the area but it was out at the San

Leandro plant and just as soon as they finished

with it over there that I [20] would get a copy of it.

Q. Now, do you recall when you had your first

telephone conversation with Mr. Bahrs concerning

meeting again? A. May I have that again?

Mr. Berke: Read the question.

(Question read.)

A. It was prior to October 3; it was prior to

October 3.

Q. (By Mr. Berke) : When was the next one,

when he told you about the counter-proposal?

A. I believe it was October 5; yes, October 5.

Q. Did you later get the company's counter-pro-

posal ?

A. No, I didn't. I didn't see the coimter-proposal

until at our next meeting of October 10.

Q. Where did that meeting take place?

A. In Mr. Bahrs' office.

Q. Who was present on that occasion represent-

ing the company?

A. Mr. Bahrs and Mr. Callaway.

Q. Was anyone representing the company there

besides those two gentlemen? A. No, sir.

Q. Who was present representing the union?

A. Mr. C. R. Bartalini.

Q. Can you tell us his position? [21]
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A. He is Executive Secretary of the Bay Coun-

ties District Council of Carpenters, and myself.

Q. Just the two of you representing the union?

A. Correct.

Q. You say at that meeting you got the com-

pany's counter-proposal, is that correct?

A. That is correct.

Mr. Berke: I ask that this document be marked

as General Counsel's Exhibit No. 5 for identifi-

cation.

Trial Examiner Royster: It may be so marked.

(Thereupon the document above referred to

was marked General Counsel's Exhibit No. 5

for identification.)

Q. (By Mr. Berke) : Mrs. White, I show you a

document marked General Counsel's Exhibit No. 5

for identification. Will you tell us what that is,

please ?

A. This is a copy of the counter-proposal sub-

mitted by the company.

Q. Who gave you that?

A. Mr. Bahrs issued copies to both Mr. Barta-

lini and myself at that meeting of October 10.

Q. Now, at the time you received it did it have

the interlineations, the ink marks that are on there

now? A. No, it didn't.

Q. All right. Were those inserted by you or Mr.

Bartalini? [22] A. By Mr. Bartalini.

Mr. Berke: I offer General Counsel's Exhibit

No. 5 for identification in evidence, and ask leave

to withdraw it and substitute two accurate copies.
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Trial Examiner Royster: With the interlinea-

tions or not?

Mr. Berke: Without the interlineations.

Trial Examiner Royster: All right. Hearing no

objection, it is received.

(The document heretofore marked General

Counsel Exhibit No. 5 for identification was
received in evidence.)

[See page 24 of this printed Record.]

Mr. Berke: That will represent the document as

received by the witness on the occasion of that

meeting.

Q. (By Mr. Berke) : Now, what took place at

that meeting, Mrs. White? Tell us just what was

said and done, and who did it.

Mr. Todd: This is the meeting of what date?

Mr. Berke: This is the meeting of October 10.

The Witness: October 10.

Mr. Todd: Thank you.

Q. (By Mr. Berke) : Go ahead.

A. This was the first meeting that Mr. Bartalini

was present at, and this being the first time that

we were submitted a copy of the counter-proposal,

Mr. Bartalini [23] asked for a caucus between my-

self and Mr. Bartalini, and Mr. Bahrs and Mr.

Callaway stepped out of the office so we could, in

turn, go through the counter-proposal and discuss

it among ourselves.

We noticed in the agreement that there was no

provision for a union shop, and also the grievance

procedure was very, very lengthy and actually
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didn't amount to much as far as the employees

would be concerned.

Trial Examiner Royster: I suppose what you

are interested in is what took place at the meeting.

Mr. Berke: Yes.

Q. (By Mr. Berke) : You are telling us about

what you and Mr. Bartalini observed when you

went through the document between yourselves?

A. Correct.

Q. After you finished going through the docu-

ment did Mr. Bahrs and Mr. Callaway come back

into the room? A. Yes, they did.

Q. Tell us what took place when they returned.

A. Well, we went through section after section

of the counter-proposal and Mr. Bartalini raised

the issue that we didn't have any provision for a

union shop, and going right down the agreement

there was a few of the sections that he had marked

tentatively ''O.K." Then when we arrived at Arti-

cle I on "Recognition" the question arose at that

[24] time that in the Board's election the only two

people that were excluded was the foreman and

the shipping clerk, and in their counter-proposal

they had it down as "foremen" and shipping clerk.

Q. When you say "in the Board's election," are

you referring to the election or the certification of

the unit that you people were bargaining for?

A. Well, in the Board's unit that the Board had

arrived at there were two to be excluded and here

it was plural, more than two.

Q. What other items were discussed ?
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A. We discussed the grievance procedure very

thoroughly, and the union told them we didn't like

that part, that the wording could be changed to

be much more effective, not only to the employer

but to the employees also.

Then, with respect to Union Notices, in the coun-

terproposal submitted we would have to ask per-

mission from the company, prior permission from

the company before posting even a notice of union

meetings.

Q. Did you raise some question about that?

A. Yes, we did.

Q. Who was the spokesman for the union at

this particular meeting? A. Mr. Bartalini.

Q. Just answer this question "Yes" or "No."

Did the issue [25] come up as to whether or not

Mr. Bahrs or Mr. Callaway at that time had au-

thority to negotiate an agreement on behalf of the

company? A. Yes, it did.

Q. How did it come up, and what was said

about it?

A. Well, Mr. Bahrs was taking notes of every-

thing, and after going through the so-called pro-

posed agreement, or the proposed agreement, Mr.

Bartalini asked him pointblank whether he had the

authority to actually sit down and negotiate, make

changes and negotiate this agreement.

Q. What was said?

A. Mr. Bahrs said, no, he didn't.

Q. Was anything agreed upon with respect to

either the proposed agreement previously submitted
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by the union, or the counter-proposal submitted by

Mr. Bahrs, on that occasion? A. No.

Q. How did the meeting terminate?

A. That we would be notified, that Mr. Bahrs

would send the findings, or whatever we reported

in this meeting, back to the company, and we would

be notified by him as soon as the company answered.

Q. Well, did Mr. Bahrs say when he was going

to notify the company?

A. I presume that, well, in fact Mr. Bahrs did

notify the company directly, as soon as his secre-

tary got the letter [26] together, due to the fact

that he called his secretary in and dictated the let-

ter to her in our presence.

Q. Was this done in your presence?

A. Yes.

Q. In the presence of you and Mr. Bartalini?

A. That is correct.

Mr. Berke : At this time I make a demand upon

either Mr. Bahrs or Mr. Moore for a copy of that

letter of October 10, 1952.

Mr. Moore: First of all, Mr. Berke, I don't

have the letter with me and, secondly, I might raise

a question as to the confidential nature of the letter

as being one prepared between attorney and client.

Mr. Berke: This witness said it was prepared

in her presence and that of Mr. Bartalini, dictated

in their presence; so its confidential nature, of

course, is completely dissipated.

Mr. Moore: Does the witness know if that was

the letter that was sent?
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Mr. Berke: Let me ask a few more questions

to develop if it was.

Q. (By Mr. Berke) : You say Mr. Bahrs called

his secretary in, in your presence and that of Mr.

Bartalini, and dictated a letter to her?

A. Yes, he did. [27]

Q. Do you recall what the letter was about?

A. He took notes of everything we did as we
went down the proposed agreement article after

article, and at the end of the meeting he took those

notes and dictated a letter to his secretary in our

presence.

Q. Do you recall, and just answer this "Yes"

or "No", whether a request was made by either

you or Mr. Bartalini that, as Mr. Bahrs was dictat-

ing, that he include in the letter the suggestion that

the company send someone with authority to negoti-

ate an agreement? Just answer that ^'Yes" or "No."

Mr. Moore: I object to the question on the

ground that it is leading and suggestive.

Trial Examiner Royster: It is. I will sustain

the objection.

Q. (By Mr. Berke) : Can you recall whether

or not there was any discussion by you or Mr. Bar-

talini, while Mr. Bahrs was dictating the letter,

with respect to what should be included in that

letter?

A. At the end of our discussion with Mr. Bahrs,

just prior to the time that he dictated the letter,

Mr. Bartalini made it very clear to Mr. Bahrs that

the time was running out on this thing, and that the
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people were getting rather impatient because we
weren't getting an agreement out there, and that

this long distance negotiation wasn't getting any

[28] place, and that the employees weren't satis-

fied with it, and if he didn't have the authority to

sit down and negotiate an agreement that the com-

pany should be so notified and get someone out here

that would.

Q. Now, in your presence tell us whether or

not Mr. Bahrs dictated something with respect to

that matter to his secretary?

A. I don't remember.

Q. If you recall? A. I don't recall.

Q. All right. Did Mr. Bahrs complete dictating

that letter in your presence?

A. No, he didn't.

Q. Was he still dictating it when you left?

A. Well, he completed that portion of it, but

I understand, I believe he put something more in it.

Mr. Moore: I move to strike that as an opinion

and conclusion of the witness.

Trial Examiner Royster: Let it go out.

Q. (By Mr. Berke) : How do you know he put

something more in it?

Mr. Moore: Just a moment. I object to the ques-

tion. I think you are predicating your question

Mr. Berke: I ask that you reconsider your

ruling.

Mr. Moore: I think you are predicating your

question [29] on an answer of the witness that has
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been stricken. Specifically, I object on the ground
that it assumes something not in evidence.

Trial Examiner Royster: I think the ruling is

correct. At any rate, I reaffirm it.

Q. (By Mr. Berke) : Did you have any discus-

sion with Mr. Bahrs after that concerning the con-

tents of that letter?

A. Yes, at the next meeting.

Q. When was this next meeting?

A. October 29.

Q. Now, before we get to that next meeting,

how did the meeting on October 10 terminate, how
did it end?

A. That he was to notify, and send whatever

we had discussed back to the general office, and

when he would get an answer he would call us so

we could sit down and review what had been sent

back.

Q. Now, following that meeting did you report

back to a meeting of the employees concerning

what had taken place?

A. Yes, I did, on the evening of October 10, that

same night, following that afternoon meeting.

Q. Where did that meeting take place?

A. In the Carpenters' Hall.

Mr. Moore : Just a moment. I object to the ques-

tion on the ground that it is incompetent, irrelevant

and immaterial what the witness told any meeting

of the employees, [30] as it has no bearing on the

scope of the authority of the bargaining represen-

tative.
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Trial Examiner Royster: Do you intend to get

into that?

Mr. Berke: I am not going to get into it in any

detail as to what she told them. I want to show the

action that was taken following the meeting of Oc-

tober 10 with Mrs. Bahrs and Mr. Callaway.

Trial Examiner Royster: For what purpose?

Mr. Berke: I want to show the employees went

out on strike and to show, following the strike, the

company refused to authorize anyone to act in its

behalf to continue negotiations.

Trial Examiner Royster: I notice there is some

mention of the strike either in the Answer or Com-

plaint, or possibly in both.

Mr. Berke: I have nothing to conceal here. The

purpose is to get these things in chronological

order.

Mr. Todd : The question is merely as to whether

there was such a meeting.

Trial Examiner Royster: The question was

"Where did the meeting take place?" She already

testified there was a meeting.

Mr. Todd : Yes.

Trial Examiner Royster: I understood it was

a preliminary [31] question. I am wondering, how-

ever, whether we are getting off into a field where

no light would be shed on the issues.

Mr. Berke: I think I would have been through

by now if I had been allowed to continue.

Trial Examiner Royster: Gro ahead.
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Q. (By Mr. Berke) : Where did the meeting

take place?

A. In the Carpenters' Hall in Hayward, Cali-

fornia.

Q. Was there any action taken by the employees

at that meeting?

Mr. Moore: May I have a continuing objection

to this line of questioning?

Trial Examiner Royster: You may. I will over-

rule the objection.

The Witness : May I have the question again ?

Q. (By Mr. Berke) : Was there any action

taken by the employees at that meeting?

A. The employees all appeared at the meeting

and they voted at that meeting to not return to

work on Monday.

Q. What day of the week was this that the

meeting was held? A. Friday night.

Q. That is the same day on which you met with

Mr. Bahrs and Mr. Callaway at Mr. Bahrs' office?

A. That is correct.

Q. Did the employees, the following Monday,

go back to [32] work?

A. No, they didn't.

Q. Now, following the meeting of October 10

with Mr. Bahrs and Mr. Callaway, did you have

any discussion with either Mr. Bahrs or Mr. Calla-

way concerning meeting again or carrying on ne-

gotiations? A. No, I didn't.

Q. Did someone else in your union do that?

A. Our International Representative.
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Q. What was that?

Mr. Moore: I object on the ground that it calls

for hearsay.

Trial Examiner Royster: Sustained.

Mr. Berke: We have the gentleman here. We
will put him on and tie it in.

Q. (By Mr. Berke) : When did you next meet

with Mr. Bahrs? A. On October 29.

Q. Who was present on that occasion represent-

ing the company besides Mr. Bahrs 1

A. Mr. Bahrs and Mr. Callaway ; and Mr. Curry

representing Mr. Bartalini

Q. Who is Mr. Curry?

A. Mr. Curry is the Business Agent for the

Millwrights, a part of the Carpenters' group, and

Mr. Todd, Mr. Henry Todd. [33]

Q. Who is hef

A. He is the attorney for the union.

Q. Who else I A. And myself.

Trial Examiner Royster : Do you have the spell-

ing of
^ 'Curry"?

Mr. Berke: C-u-r-r-y.
-.-rr^

Q. (By Mr. Berke) : Where did this meeting

take place? A. In Mr. Bahrs' office.

Q. What took place at that time?

A. Mr. Todd brought up the question at that

meeting that we still felt that the company was de-

laying bargaining over the agreement and wanted

to know of Mr. Bahrs if anyone from the company

had been sent out here to sit down and try and
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negotiate this agreement so we could end this strike

that was now two weeks in progress.

Q. What was said by Mr. Bahrs, or anyone else

representing the company?

A. Mr. Curry at that time asked Mr. Bahrs, or

Mr. Callaway, if they had the authority to actually

sit down and negotiate an agreement between the

union and the company. Mr. Callaway said, no, he

didn't.

Mr. Curry said at that meeting, ''We have been

waiting around here long enough. It seems to me
that a company that wanted to sit down and bar-

gain in good faith would certainly get somebody

out here to negotiate this agreement, instead [34]

of all of this long distance negotiation that has

been going on in the past."

Q. Did Mr. Bahrs say anything at that meeting *?

A. He said all he could do was to refer it back

to the Summit, Illinois, office.

Q. Was anything settled at that meeting—did

you settle the strike or work out an agreement?

A. No, nothing.

Q. Now, when did you next meet with any rep-

resentatives of the company?

A. We didn't meet again until November 7.

Q. Where did that meeting take place?

A. In Mr. Bahrs' office.

Q. Who was present on that occasion for the

company ?

A. For the company, Mr. Callaway and Mr.

Bahrs.
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Q. And for the union'?

A. For the union, Mr. C. A. Clancy.

Q. Who is Mr. Clancy?

A. He is President of the District Council of

Carpenters. Also, Mr. Curry was there represent-

ing the Secretary; Mr. Don Cameron, representing

the International, and myself.

Q. What was the purpose of that meeting?

A. On November 5, at the regular meeting of

the Bay Counties District Council of Carpenters,

the company was sent a letter, or action was brought

in the Council to send a [35] letter out to the

company to have them appear in a meeting with

the officers of the Council to show cause why they

should not be put on the "We Do Not Patronize

List".

On November 6 the letter was sent out to the

company requesting them to appear at a meeting

at 2:00 o^clock in the afternoon in the offices of the

District Council of Carpenters on November 7. As

soon as the company received this notice they evi-

dently

Q. Just a minute. What happened next?

A. The next call we got was from Mr. Bahrs

telling us that the company did not intend to appear

at that meeting and that he would be tied up in

another meeting at that time, but if the officers

wanted to see him in his office at 10:00 o'clock that

morning he would be glad to see us.

Q. That was the occasion for that meeting on

the 7th in his office? A. Yes.

Q. What took place there?
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A. Mr. Cameron, the International Representa-

tive, asked Mr. Bahrs again at that meeting why-

there hadn't been someone out here to settle this

as long as he didn't have the power to settle or

negotiate the agreement; how come someone from

the company hadn't come out to try to settle if?

Mr. Bahrs told us at that meeting that he was

put on this case, that it was a little irregular from

what he had [36] always been doing in the past,

that when he was put in on a case to negotiate an

agreement he could sit down and settle it, but this

company had never really given him the authority

to sit down and settle it or even to negotiate.

Q. Was anything else said at that meeting?

A. Mr. Curry then brought that up again, no,

Mr. Clancy, who was the President, brought it up

also, that in view of the fact that the strike was

still on that we would like to get something settled

out there on the srike.

Q. What was said then—did Mr. Bahrs or Mr.

Callaway say what they would do, if anything?

A. I don't remember; I am sorry.

Q. I didn't hear you.

A. I am sorry, but I don't remember.

Q. How did the meeting end?

A. Well, that Mr. Bahrs was going to, in turn,

get ahold of the company officials back in Illinois

and that he would call us.

Q. Did he call you?

A. I believe he placed a call in to Illinois.

Q. Did he call you, did Mr. Bahrs call you?
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A. When we left there I thought we were going

to get something done as far as the agreement was

concerned. From the time I left his office to the

time I got back to my office Mr. Bahrs called me
and told me that everything was off, [37] that

whatever we had discussed there that morning that

there wasn't anything at all that he could do, and

he had no authority to settle anything at all, and

that that was it.

Q. Have you had any meetings with manage-

ment representatives from that time to this date?

A. We have only had one.

Q. When did that take place?

A. January 12.

Q. Where did it take place?

A. In Mr. Bahrs' office.

Q. What was taken up at that time?

A. We were still trying to get an agreement

from the company and were trying to settle the

strike.

Q. On that occasion did Mr. Bahrs tell you that

he had authority to negotiate an agreement?

A. No. He never had authority to negotiate the

agreement.

Mr. Moore: Just a moment.

Mr. Berke: Don't drop your voice. I can't hear

you.

Trial Examiner Royster: Let the answer go out.

State your question again.

Q. (By Mr. Berke) : Did Mr. Bahrs tell you
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then that he had authority to negotiate an agree-

ment?

A. No. He never had authority to negotiate.

Mr. Moore: I move to strike all of the witness'

answer except the word "No." [38]

Trial Examiner Royster: Granted.

Q. (By Mr. Berke) : Are the employees still on

strike? A. Yes, they are.

Mr. Moore: I don't think you asked the witness

to identify the persons present at that meeting.

Mr. Berke: No, I didn't.

Q. (By Mr. Berke) : Tell us who was present

at that meeting on January 12.

A. For the company, Mr. Bahrs, and for the

union, Mr. Bartalini, Mr. Clancy, Thomas Waters,

who was an employee of the plant, and myself.

Mr. Berke : You may take the witness.

Trial Examiner Royster: We will take a five-

minute recess.

(Short recess.)

Trial Examiner Royster: On the record.

Mr. Moore: Is Mr. Berke through with the

witness %

Trial Examiner Royster: Yes.

Do you have any questions, Mr. Todd?

Mr. Todd: No questions at this time, thank you.

Cross Examination

Q. (By Mr. Moore) : Mrs. White, the first meet-

ing that you had with company representatives was

September 19 of last year, is that correct ?
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A. That is correct. [39]

Q. Was it at that meeting that you first pre-

sented the company with your proposed contract?

A. That is correct.

Q. None of your demands were submitted by

any other writings to the company, were they?

A. No.

Q. Did you ever submit to the company any

different written proposal than the one which is

in evidence here, I believe, as General Counsel's

Exhibit No. 4? I will show you that to be sure we

are talking about the same one.

A. May I have the question again?

Q. Did the union ever submit any other written

proposal to the company?

A. We submitted Schedule *'A" at the next

meeting, but not then.

Q. Schedule *'A" related only to wages, did it?

A. And classifications.

Q. So that with the exception of Schedule "A,"

General Counsel's Exhibit No. 4 is the only written

proposal that was submitted? A. Yes.

Q. You mentioned Schedule "A" related to clas-

sifications and wage rates. Was that submitted in

writing to the company?

A. Yes—not to the company, to Mr. Bahrs. [40]

Q. Where was that delivered to him, if you

know? A. At his office.

Q. At one of the meetings that you have men-

tioned—would that have been at the second meet-

ing then?
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A. It was either the second or the third.

Q. It was not at the first meeting at any rate?

A. No.

Q. At both the first and second meetings that

you had with Mr. Bahrs, in Mr. Bahrs' office, your

respective proposals were discussed at some length,

were they not?

A. At the first meeting we had we discussed

our proposed agreement, yes.

Q. That meeting, you say, took about an hour

and a half?

A. The first meeting was about an hour and

a half.

Q. Do you recall how long the second meeting

took?

A. I am sure it was longer than an hour and

a half.

Q. Would you know how long it was?

A. I believe it was two hours.

Q. One of the subjects which you said was

discussed, particularly at your second meeting, was

the matter of the union shop. Did you specifically

discuss that with Mr. Bahrs and Mr. Callaway?

A. Oh, yes.

Q. Was it the position of the union representa-

tives that the contract which you had first proposed

to the company [41] contained a union shop clause?

A. There was some discussion with Mr. Bahrs

of that imion shop clause, but we explained why
that one particular section had gotten in there, and

we discussed it thoroughly. After all, we were bar-
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gaining and whatever changes would have to be

made, or we were going to make, would be made
through meeting and negotiating with the parties

involved.

Q. Was it your position that at the time you

discussed this, the union shop part of your pro-

posal, that the written proposal which you had

submitted to Mr. Bahrs required membership in

the union in good standing as a condition of em-

ployment ?

A. That was in our proposal at the time that

we submitted it and we wanted as near as we could

possibly get to a union shop.

Q. Was it the position of the union at that time

that your proposal on the union shop was an effec-

tive proposal, or contractual provision to require

membership in the union as a condition of em-

plojrment ?

A. That one particular section that you speak

of, Mr. Moore, Mr. Bahrs had brought that up to

our attention and I am trying to explain to you

just exactly what we discussed on it, and the word-

ing in there would have had to be changed; but

we did want a condition of employment, thirty days

after employment, that that would be a condition

of [42] employment.

Q. Directing your attention to Section 3 of Gen-

eral Counsel's Exhibit No. 4, which is the provision

relating to the union shop. "Membership in the

union on or after the thirtieth day following the

beginning of the effective date of this agreement
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shall be a condition of employment";—and then a

proviso is added in your proposal—"provided that

the Employer shall not be obliged hereunder to

discharge or discriminate against any employee for

non-membership in the union."

Was it the position of the union spokesman at

that meeting that Section 3, as I have read it to you,

was an effective means of establishing a union shop ?

Mr. Berke: I object to that question.

Does the company take the position that that

section is illegal and that this thing broke down
over an adamant demand for an illegal union secu-

rity clause?

Mr. Moore: No, the company is not taking that

position, but the record as it presently stands might

be subject to an inference that there was a substan-

tial difference between the company and the union

over a union shop provision and, in that connection,

the precise nature of the union's proposal and what

the union meant by it and, in view of the fact it is

a rather unusual proposal, is of some significance.

Trial Examiner Royster: Does the exhibit itself

set forth with any clarity the proposal of the union

on that point?

Mr. Berke: Section 3 headed ^ 'Union Shop" is

what the union wrote out and what it proposed.

Trial Examiner Royster: You are in effect ask-

ing the witness, are you—I may be mistaken on

this—whether the proposal as discussed is different

from the one in General Counsel's Exhibit No. 4?

Mr. Moore: No. I am trying to find out from
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the witness whether the union felt that its proposal

was a means of establishing an effective union shop

condition within the establishment. If the union

took that position, that is one thing. If the union

did not take that position it is quite different.

Obviously, the contractual provision itself is rather

ambiguous as I read it. First of all, it requires

union membership as a condition of employment,

then it stultifies itself by stating that the employer

shall not be obligated to discharge or discriminate

against any employee for non-membership. If the

union takes the position that is a means of estab-

lishing an effective union shop condition within the

establishment, then there is a certain area of dis-

agreement between the union and the company.

On the other hand, if the addition of that proviso

makes the union shop proposal of the union ineffec-

tive, then [44] there is not this area of disagree-

ment. That conceivably could be of some signifi-

cance.

Trial Examiner Royster: Aren't you asking for

an uncommunicated position of the union in respect

to that clause?

Mr. Berke: On that point may I point this out,

which may be helpful: I think I understand what

Mr. Moore is driving at but the whole point of the

matter, I think, is General Counsel's Exhibit No. 4

and General Counsel's Exhibit No. 5; General

Counsel's Exhibit 5 being the counter-proposal of

the company. There is no reference whatsoever in

that to a union shop. Now, it is obvious, from Gen-
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eral Counsel's Exhibit No. 4, that the union was
proposing a union shoj), whether their language

achieved that or not, and the witness says it was a

matter to be discussed and a matter to be taken

up if they were going to bargain.

But in the counter-proposal there is no reference

to a union shop at all. There you have presented

the positions of the two parties, one wanting a

union shop and the other opposing it.

I think my objection is well taken.

Trial Examiner Royster: I will sustain the ob-

jection as to the opinion of the union negotiators

as to the effectiveness of their proposal in connec-

tion with the union shop in General Counsel's

Exhibit 4. [45]

Mr. Moore: I will reframe my question then.

Q. (By Mr. Moore) : Did the union representa-

tives, in either of these meetings with company

representatives, take the position with company

representatives that the union proposal would es-

tablish an effective union shop?

Mr. Todd: That is subject to the same objection

unless the conversation is asked for. What words

were said, that would be proper, but otherwise it is

simply a restatement of the previous question.

Trial Examiner Royster: I didn't take it to be

so. It was a communication to the negotiators in

connection with this matter.

Mr. Todd: It calls for a conversation.

Trial Examiner Royster: I will overrule the

objection. You may answer.

A. As I stated a few moments ago, we did pro-
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pose a union shop clause. It was a proposal. We
intended at that time then to make a change in it.

When we discussed it, because Mr. Bahrs told us,

"After all, the second part of your Section 3 does

away with the first part," so we intended to stop

then where the first period is there, where it says,

"membership, as a condition of employment, shall

be thirty days from the starting date," or words

to that effect. I don't have it in my mind, and you

are reading from the Section. [46]

Mr. Todd: You mean stopping at the semicolon?

Trial Examiner Royster: The witness has the

exhibit before her now.

Q. (By Mr. Moore) : After you discussed this

with Mr. Bahrs was it the union's position that

you were modifying the original union shop pro-

posal so that the proviso would be eliminated?

A. Actually, I wasn't the spokesman for the

union at this particular meeting that you are speak-

ing of and the man that was the spokesman is

present here so he would know definitely what he

said. Whatever testimony I would give would be

what I heard in this meeting. Do you want that to

go in the record?

Q. Anything that was a part of the discussion

between the union representatives and the company

representatives, if you were present at the time.

A. Well, in discussing it further with Mr. Bahrs

we then wanted the section to read, at least pro-

posing it to read, "Membership in the Union on or

after the thirtieth day following the beginning or
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the effective date of this agreement, shall be a

condition of emfjloyment." I believe that is it.

Q. But the position that the union sx)okesman

took on that subject was not made known to the

company until the meeting of October 10, the sec-

ond meeting in ]Mr. Bahrs' office some [47] time

later?

A. TVell, it was October 10. Actually, we dis-

cussed it, we had taken it up on the first meeting,

but Mr. Bai-talini was present at the October 10

meeting and that is when we got into it and aired

it pretty much.

Q. Then you had another meeting with Mr.

Bahrs on October 29, was it, after the strike had

started? A. That is correct.

Q. That was your your first meeting after the

strike ? A. That is correct.

Q. At that time did not Mr. Bahrs make some

specific counter-proposals to you?

A. Mr. Bahrs submitted a counter-proposal on

October 10.

Q. Didn't he make some further coimter-pro-

posals to you at the meeting on October 29, not

necessarily in writing?

A. Well, we were negotiating and we were still

discussing many things. Whether he made definite

counter-proposals—well, we never had anything in

writing, no.

Q. Don't you recall specifically that he made

some modifications of the company's first written
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counter-proposal on the subject of bulletin boards,

for example?

A. I believe that he did say that he had called

the company and that possibly they could arrange,

with respect to the section on union notices, that

possibly something could be worked out. [48]

Q. Didn't he make that to you as a specific

counter-proposal—didn't he say that, in effect, the

company would agree to do that?

A. For union notices?

Q. Yes.

A. I remember vaguely about it. I know we had

discussed it pretty thoroughly off and on. At least,

I know it didn't come in writing.

Q. He told you he thought that the company

would do that? A. Yes, I believe he did.

Q. Didn't he also discuss with you a counter-

proposal relating to the grievance procedure?

A. In all the meetings that we had with Mr.

Bahrs there were many discussions. We were con-

sidering and discussing pro and con the various

aspects of the agreement. I believe he did discuss

something about the grievances. In fact, we brought

up the way the grievance section had been drawn

up on the counter-proposal submitted by the com-

pany, that even after an employee would start from

the beginning, take "A," then "B," and then "C,"

and fiinally arrive at "E," he still wouldn't be able

to settle anything as far as the grievance was con-

cerned.

Q. By these alphabetical designations you are
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referring to steps or paragraph numbering in the

proposal, grievance procedure language, are you?

A. In the grievance section in the coimter-pro-

posal submitted by the company I believe there are

five steps, different steps, that an employee would

have under a grievance. He would have to do ''A'^

first before he could arrive at "B," and after he

would do ''B" he would have to still go to "C."

What the contents of that grievance procedure is

right here offhand I don't know, but I am trying

to bring out the point that even after an employee

would go through every one of these steps in the

employer's counter-proposal submitted to the union

for negotiation purposes, the employee still would

arrive at a mere nothing because there was nothing

to actually settle or gain, or anything.

Q. By "Nothing to actually settle or gain, or

anything," do you mean that there was no auto-

matic arbitration procedure set up which would be

binding on both parties, is that what you have in

mind? A. That is correct.

Q. Do you not recall that Mr. Bahrs told you

that the company, as an offset to that, was willing

to release the union under those circumstances from

any obligation to refrain from taking economic

action by strike or otherwise?

A. Well, in the company's counter-proposal we

discussed that no-strike action. In fact, some of

the officers of the Council discussed it. The company

wanted that [50] counter-proposal to be that way.
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They wanted that section in there. They didn't

want a "no strike" clause in that agreement.

Q. That is, Mr. Bahrs told you the company

was willing to eliminate the "no strike" obligation

on the part of the union provided that there were

no automatic arbitration provisions in the contract,

isn't that correct?

A. You mean that we were bartering for by

eliminating the "no strike" clause in there for the

grievance procedure, is that what you mean?

Q. Yes. A. No, I don't remember that.

Q. You don't recall him saying anything like

that to you?

A. No. I remember the discussion, but I don't

remember this bartering, any part of that ; no.

Q. Did he indicate to you that the union would

be willing to release the union from a ''no strike"

obligation ?

A. I don't understand the question.

Mr. Todd: You mean "employer." You said

^

'union."

Q. (By Mr. Moore) : Yes, that the union would

be willing to release the employer from the "no

strike" obligation?

Trial Examiner Royster: That confuses me.

The Witness: I don't understand that at all.

Q. (By Mr. Moore) : Did Mr. Bahrs indicate

to you that the company would be willing to release

the union from a "no [51] strike" obligation?

Mr. Berke: That has been asked and answered.

Trial Examiner Royster: You may answer.
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Mr. Todd: If you remember.

A. We were discussing every part of that coun-

ter-proposal and we thought it was quite funny

that the company didn't want it in there. I don't

follow your thinking, Mr. Moore, that we were

bartering any part of that agreement.

Q. (By Mr. Moore) : You were negotiating an

agreement with Mr. Bahrs at that time, were you

not?

A. We were attempting to negotiate, yes.

Q. Mr. Bahrs was making a counter-proposal

to you, was he not?

A. At one of the meetings—he evidently had

gotten an answer from the office—he was making

these, but we never received anything in writing.

There was nothing definite, just merely discussions

that had gone on for that matter. There were

many others.

Q. But Mr. Bahrs told you the company would

be willing to make certain changes from its original

proposals when you met with him on October 19,

did he not? A. I don't remember that.

Q. Do you recall whether he made a proposal

to you that the company would recognize a shop

steward in the plant?

A. We didn't discuss anything about shop stew-

ards until [52] much later. It wasn't in that meet-

ing at all.

Q. Was there any meeting at which the subject

of shop steward was discussed then?

A. That wasn't until January 12.
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Q. At that time did Mr. Bahrs tell you that

the company would be willing to recognize a shop

steward ?

A. I think he was attempting to bring about

something on the shop stewards, but I don't think

he had a definite answer from the company as yet.

Q. I am asking you whether he told you that

the company would recognize shop stewards?

A. It is not clear in my mind, no; it is not

clear in my mind that he did.

Q. You can't say that he did not, is that cor-

rect? A. That he did not what?

Q. Make such a statement to you. Would you

say positively that Mr. Bahrs did not tell you that

the company would recognize the shop stewards?

A. I don't understand your question, Mr. Moore,

because I don't understand the part where the shop

stewards got into the thing.

Q. First, I asked you whether Mr. Bahrs made

a proposal that the company would recognize the

shop steward. I wasn't clear as to what you meant

by your answer. I took your answer to be that you

weren't sure whether he had made [53] such a

counter-proposal to you or not.

Now, is my understanding of your answer cor-

rect—can you say whether or not he made such a

counter-proposal to you?

A. You are still speaking of the meeting of

October 10?

Q. October 29, or later.

A. The only time there was anything that came
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up on any discussion about shop stewards, to the

best of my knowledge, was January 12.

Q. What did Mr. Bahrs tell you about shop

stewards on January 12?

A. I don't remember. I am sorry, but I don't

remember.

Q. You mentioned a Mr. White earlier in your

testimony. Is he related to you?

A. He is my husband.

Q. Do you know whether, on or about the 30th

of December, 1952, he addressed a letter to the

company concerning the subject of negotiations?

A. He did.

Q. Do you know whether a reply was received

from the company?

A. I believe he did get a reply.

Q. Did you see it? A. Yes, I did.

Mr. Berke: How about the previous letter, the

one that [54] is the answer to, have you got that?

Mr. Moore : I don't have it with me. I can get it.

Mr. Berke: I think we ought to have it here

before the offer of this one because without the

other one, to which that is a reply, the record would

not be complete.

Mr. Moore: I will ask that this one be marked

now for identification and I will produce the other

one later.

Mr. Berke: I have no objection.

Trial Examiner Royster: That will be Respond-

ent's Exhibit ISTo. 1.

Mr. Moore: Yes, for identification.
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(Thereupon the document above referred to

was marked Respondent's Exhibit No. 1 for

identification.)

Q. (By Mr. Moore) : Have you seen a letter

which this, Respondent's Exhibit No. 1 for iden-

tification, is a copy?

A. Have I seen a copy of this letter?

Q. A copy, or the original of it? A. Yes.

Q. Is the letter to which you refer the one

which was in reply to Mr. "White's letter to the

company, the letter of December 30?

A. That is correct.

Mr. Moore : I will reserve offering this letter until

the first of the series of two is made available later.

Trial Examiner Royster: All right. [55]

Mr. Moore: I have nothing further of the wit-

ness at this time.

Trial Examiner Royster: Anything further of

the witness?

Redirect Examination

Q. (By Mr. Berke) : Mrs. White, at any meet-

ings that you attended with Mr. Bahrs and Mr.

Callaway was any definite agreement reached on

any proposal, either in the proposed contract sub-

mitted by your union or the coimter-proposal of

the company? A. None whatever.

Mr. Berke: I have no further questions.

Trial Examiner Royster: Do you have any fur-

ther questions, Mr. Moore?

Mr. Moore : Do you have the original of General

Counsel's Exhibit No. 5?
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The Witness: I don't have it here.

Trial Examiner Royster: Off the record until

we get this straightened out.

(Discussion off the record.)

Trial Examiner Royster: On the record.

Recross Examination

Q. (By Mr. Moore) : Mrs. White, I think you

have examined the original of General Counsel's

Exhibit No. 5, which is the company's written

counter-proposal, which you described as having

been given to your committee on, I think, October

10. [56] The original, copies of which were offered

in the record, has some marginal notes in ink. Do
you know who made these notes?

Mr. Todd: I think that has been asked and

answered previously.

Mr. Berke: Well, I don't know whether she

—

I will withdraw any statement.

Mr. Todd: I am not objecting.

Trial Examiner Royster: You may answer.

A. That (indicating) isn't my copy. That was

Mr. Bartalini's copy.

Trial Examiner Royster: Do you know who

made the marginal notes, is the question, by obser-

vation ?

The Witness: Mr. Bartalini.

Trial Examiner Royster: You know that from

observation ?

The Witness: Yes.

Q. (By Mr. Moore) : The word "OK" in the
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margin opposite the preamble, does that mean that

the language of the preamble was satisfactory to

the union committee?

Mr. Todd: That is objected to.

Mr. Berke: Yes.

Trial Examiner Royster: I will sustain the

objection.

Q. (By Mr. Moore) : Do you know what the

purpose of the word "OK" is?

Mr. Berke: I object to that. [57]

Trial Examiner Royster: It may have been

agreed on by Mr. Bartalini, something of that

nature.

Mr. Berke: You mean between Mr. Bartalini

and Mr. Bahrs? I have no objection if that is the

question.

Mr. Moore: This is a preliminary question.

Trial Examiner Royster: You may answer.

A. No, it doesn't mean that the section was OK.

We merely went through the counter-proposal, and

in going down through it that was supposedly a

tentative OK as far as Mr. Bartalini was con-

cerned, but it was still going to be open for dis-

cussion.

Q. I didn't mean to suggest that you were mak-

ing a final commitment by that, but at least it was

satisfactory for preliminary purposes, was it?

A. That is correct.

Q. Is that likewise true of the next paragraph

which has the "Witnesseth" immediately above?

A. I believe so.
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Q. And then Article II? A. Yes.

Q. The ones with a cross mark (X) opposite

them, do you know whether that has any reference

to acceptability on the part of the union*?

A. No. The ones with the cross mark (X) we
were protesting.

Q. You were discussing those further with Mr.

Bahrs? [58] A. That is right.

Q. There are some, I think, which have no

marks at all. A. We didn't get any further.

Mr. Moore: I have no other questions.

Further Redirect Examination

Q. (By Mr. Berke) : Mrs. White, those hand-

written notations in the margin, were those made

in the discussion with Mr. Bahrs, or in a discussion

which you referred as a caucus between yourself

and Mr. Bartalini?

A. It was in the caucus with Mr. Bartalini and

myself.

Q. As you were going down the agreement after

it had been submitted to you for the first time by

Mr. Bahrs? A. Yes, in Mr. Bahrs' office.

Mr. Berke: I have no further questions.

Trial Examiner Royster: Is there anything fur-

ther with this witness?

Mr. Moore: I have nothing further.

Mr. Todd: No questions.

Trial Examiner Royster: You are excused.

(Witness excused.)

Mr. Berke: I will call Mr. Bartalini.



128 Lloyd A. Fry Roofing Company vs.

CHESTER R. BARTALINI
a witness called by and on behalf of the General

Counsel, National Labor Relations Board, being

first duly sworn, was examined and testified as

follows: [59]

Direct Examination

Q. (By Mr. Berke) : State your full name and

address, please.

A. Chester R. Bartalini — B-a-r-t-a-1-i-n-i —
Executive Secretary, Bay Counties District Council

of Carpenters, 200 Guerrero Street, San Francisco.

Q. How long have you been executive secretary

of the Bay Counties District Council of Carpen-

ters'? A. Three years.

Q, Did you have occasion to meet with anyone

representing the Lloyd A. Fry Roofing Company

concerning negotiating a collective bargaining

agreement? A. Yes, sir.

Q. When was the first time that you met with

anyone representing that company"?

A. On October 10, 1952.

Q. Where did that meeting take place?

A. In the office of Mr. George Bahrs.

Q. Who was present on that occasion repre-

senting the company?

A. Mr. Callaway and Mr. Bahrs.

Q. Who was representing the imion?

A. Myself, as Secretary of the Council, and

Mrs. Rose White, Business Agent for Local 2565.

Q. Now, will you tell us what took place at that
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[60] meeting—tell us what was done and what was

said and identify the persons speaking.

A. Well, when we sat down in Mr. Bahrs' office

I told him that we were there representing the

miion with the hope of negotiating an agreement,

and I asked Mr. Bahrs if he had anything to offer.

Mr. Bahrs stated that he had in his possession

an agreement written by the company, which he

would offer as a counter-proposal to the union's

agreement.

Q. I hand you a document in evidence as Gen-

eral Counsel's Exhibit No. 5 and ask you if that is

the document that Mr. Bahrs handed to you on that

occasion? A. Yes, it is.

Q. Go ahead.

A. He gave me a copy of this agreement, and

before I even looked at it I asked Mr. Bahrs if he

had authority to negotiate an agreement with the

union.

He said that he didn't; that he was merely hired

as legal counsel, more or less as a go-between be-

tween the union and the company.

I asked the same question of Mr. Callaway and

he gave me the same answer, that he did not have

the authority to negotiate an agreement.

Q. You say he gave you the same answer. Did

he tell you he was counsel for the company too?

A. No. He was there as a representative in some

supervisory capacity for the company.

Q. All right. Then what took place?

A. After glancing at the agreement I asked for
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a caucus with Mrs. White, and Mr. Bahrs said it

would be all right, and he said we could use his

office, and he and Mr. Callaway stepped out.

Q. Then did you confer with Mrs. White?

A. Yes. Mrs. White and myself got together

and we dissected the agreement article for article.

Q. Now, there are certain handwritten legends

in the margin, and an interlineation in Article I.

Are those in your handwriting? A. Yes, sir.

Q. When were those made?
A. During the caucus.

Q. That is when you were conferring with Mrs.

White? A. Yes, sir.

Q. Now, after you completed caucusing did Mr.

Bahrs and Mr. Callaway come back into the room?

A. Yes.

Q. What took place then?

A. Well, we sat down and I suggested that we

go over the company's counter-proposal and discuss

it. Mr. Bahrs agreed to that. [62]

Q. Will you tell us just what took place in that

discussion ?

A. Well, we went over the agreement article for

article.

Q. Go ahead and tell us what article you took

up, or what phase of it you took up first, what was

said and by whom, what was done, if anything.

A. I told him in respect to the preamble of the

agreement that it would be acceptable to the union.

However, on Article I, I questioned the language

in there defining who should be excluded. I told

I
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him it was customary that working foremen should

be included in the unit and that we expected work-

ing foremen to carry a card.

Q. What did Mr. Bahrs or Mr. Callaway say,

if anything?

A. I don't recollect Mr. Callaway saying any-

thing, but I do recollect Mr. Bahrs agreeing, or

admitting, rather, that it was customary in collec-

tive bargaining agreements that foremen who work

on the job be in the unit.

Q. Did he agree that the wording should be

changed, did you reach any agreement on that par-

ticular article?

A. No, we didn't reach no agreement. Mr. Bahrs

said that he would so note our request and relay it

to the company.

Q. What was the next thing that was discussed?

A. The next article that we questioned was

Article III. I told him that this evidently was a

counter-proposal to the union's request that the

Business Agent be given free access to the plant.

I noticed in the agreement, in the caucus, [63] that

there was no provision there by the company to

give the union the right to have access to the plant

so that we could police it.

Q. Did you bring that to Mr. Bahrs' attention?

A. I did, yes.

Q. What did you say and what did he say?

A. I told him that I thought that it was no more

than right that the union should have a right to

have access to the plant because it was necessary
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for a business agent to go into the plant at various

times and discuss conditions, and everything else,

with our members.

Q. What did Mr. Bahrs say?

A. He said he would make a note of our posi-

tion and relay it to the company.

Q. What was the next thing that was discussed?

A. Next was a rather lengthy discussion on

Article lY on working hours. They had language

in Article IV that the normal work week would

consist of a schedule of seven consecutive days

starting on the first daylight shift on Monday. I

objected to that, stating that it was my impression

that the company wanted to institute a schedule of

work formerly in the shipyards during the war.

They wanted to keep the plant in operation seven

days a week and that the sixth and seventh day,

regardless of what day of the week they fell on,

would constitute a normal day-off [64] period.

Q. What was said by anybody else on that, if

anything I A. Pardon ?

Q. What was said by anyone else with respect

to that clause, if anything?

A. Well, there seemed to be a little confusion

on the intent of the Article, but he did agree he

would make our position clear.

Q. Who was this?

A. Mr. Bahrs said he would make our position

clear to the company as to our objection to Article

TV as written in their counter-proposal.

Q. What was the next thing that was discussed?
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A. The next article that we discussed was Arti-

cle VI entitled ''Grievances."

Q. What was said about that ?

A. I told Mr. Bahrs that I had negotiated many
agreements but that was the first time I ever seen

language in any agreement setting up a grievance

clause as they had it in this one; that, to me, it

was rather lengthy and that it would not terminate

any dispute. I told him it was possible that we
might go along with the grievance language in the

agreement providing we cut the necessary steps

provided in this company's proposal in half. In

other words, I think Article VI, Subparagraph (d)

provided if the grievance [65] wasn't settled on a

local level that it would then be taken to an Inter-

national Representative of the Union and the

President of the Company.

I figured that step was imnecessary; that, how-

ever, we might be in accord with going ahead with

the paragraphs above sub-sectioned.

Q. Is that what you told Bahrs?

A. Yes—that I thought some sort of arbitration

procedure should be included so we could terminate

a dispute, something that their counter-proposal

did not provide.

Q. What did he say, if anything, or Mr. Calla-

way?

A. Mr. Bahrs stated that he would submit our

objection and our recommendation for the revision

of that Article to the company.

Q. What was the next thing that was discussed?
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A. The next thing we discussed was Article VII.

We had objected to the language in that article

which required prior approval by the company for

the union to post notices on their bulletin board.

Our position was that we felt that the union should

have clear access to the bulletin board, particularly

in posting notices of meetings, et cetera.

Q. What was said by the company representa-

tives, if anything?

A. Mr. Bahrs said he would convey our desires

to the [66] company.

Q. Then what was discussed?

A. Then I called his attention to the fact that

nowhere in their counter-proposal had they made

any provisions for union security. Our position on

this matter was, and I conveyed it to Mr. Bahrs,

that we wanted some language in the agreement on

union security in conformity with the Taft-Hartley

Law. It was my belief, as I expressed it to him,

that a contract without any union security in it

was merely a piece of paper.

Q. What, if anything, was said by Mr. Bahrs?

A. Mr. Bahrs stated that he was informed by

the company that that was one particular item that

they objected to, any language dealing with vinion

security ; that, however, he would relay our position

to the company.

Q. Did he say anything more about the com-

pany's proposal in connection with union security

at that meeting? A. No.

Q. What other item was discussed, if anything?
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A. Another item that we touched on briefly was
Schedule "A."

Q. What was Schedule ''A"?

A. It set out the wage structure in the various

classifications.

Q. Which Schedule ''A," the union Schedule

"A" or the company [67] Schedule "A"?
A. The company Schedule ''A."

Q. What was your discussion on that ?

A. I called his attention to the fact that the

schedule of wage structure was the one that was in

existence at the plant; that we felt that the em-

ployees had an increase coming and, therefore, we
wanted the company's position in respect to an

adjustment on the wage structure.

Q. What, if anything, was said by either Mr.

Bahrs or Mr. Callaway?

A. Mr. Callaway didn't say anything. Mr. Bahrs

said he would convey our request to the company.

Q. Was there anything else discussed at that

meeting ?

A. I reiterated my position to Mr. Bahrs at

that time that I couldn't see how we could come to

a speedy settlement unless the company either au-

thorized Mr. Bahrs, or they sent a representative

from the head office, to sit down with the union

and negotiate; that it was absolutely impossible to

carry on negotiations three thousand miles away,

or do it by telephone, and that I requested that he

convey my position to the company.

Mr. Bahrs said he would do so. As a matter of
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fact, he said, "I will call my secretary in and dic-

tate a letter to the company immediately."

Q. Did he call the secretary in and dictate such

a letter [68] in your presence?

A. Yes, he did.

Q. Do you recall offhand what he dictated?

A. Mr. Bahrs took notes of everything that

transpired and in this letter he dictated he touched

on everything that was discussed. He put down all

of our objections.

Mr. Berke: Is that letter going to be available?

Mr. Bahrs: Just a moment.

Mr. Berke: Sure.

Mr. Moore: I don't have it with me.

Mr. Bahrs: I have a carbon of it here.

Mr. Berke: If you want to wait until after

lunch to produce it, it is all right.

Off the record a moment ?

Trial Examiner Royster: Off the record.

(Discussion off the record.)

Trial Examiner Royster: On the record.

Q. (By Mr. Berke) : Was there anything else

that was discussed at that meeting?

A. I asked Mr. Bahrs if he had any idea of

when we could expect an answer, and he said he

would let us know as soon as he got an answer from

the company.

Q. Now, answer this question "Yes" or "No."

Was there any reference made at this meeting to

rest periods?

A. Yes, there was. [69]
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Q. Will you tell us what it was, and who said

it, and what was said?

A. I think the matter of rest periods was

brought up immediately after I requested Mr.

Bahrs that somebody with some authority sit down
with the union and negotiate an agreement. I told

him that we had been certified by the National

Labor Relations Board as the collective bargaining

unit some months previous—I believe it was in

August, if I remember correctly—and that it was

about time that something be done to negotiate an

agreement; that the people in the plant were get-

ting very restless.

As a matter of fact I said, ''It has just been

called to my attention that the company has taken

away the employees' rest periods which they have

enjoyed for a considerable amount of time." I told

him I was afraid that we would have a hard time

restraining the people in the plant unless we had

some assurance that the company would sit down

with us and come to some agreement.

Q. What was said in response to that, if any-

thing?

A. My recollection is that Mr. Bahrs asked Mr.

Callaway to ascertain if this was correct.

Q. Did Mr. Callaway say anything?

A. I don't recollect his answer.

Q. Now, have you told us all that took place at

that meeting? [70]

A. To the best of my recollection, yes.

Q. Now, when did you next have an occasion, if



138 Lloyd A. Fry Roofing Company vs.

(Testimony of Chester R. Bartalini.)

you did, to discuss the matter with Mr. Bahrs, this

matter of negotiating an agreement?

A. Shortly after the October 10 meeting I had

an accident and was in the hospital for some time.

I believe, after coming back to work around the

middle of November, I called Mr. Bahrs, stating

that I was a little behind in my work and hadn't

had a chance to discuss the situation existing with

the Lloyd A. Fry Roofing Company with Mrs.

White, and I wanted to know what had happened,

if there had been any changes. He told me that

there had been no change.

Then the next meeting I had with Mr. Bahrs,

I believe, was on the 12th day of January.

Q. Where did that meeting take place?

A. In Mr. Bahrs' office.

Q. Who was present on that occasion?

A. There was Mr. Bahrs—I don't remember

whether Mr. Callaway was present or not—there

was Mrs. White, Mr. Clancy, President of the

Council, and myself.

Q. Will you tell us what occurred at that meet-

ing?

A. At that meeting I told Mr. Bahrs that I was

a little bit disturbed on the attitude of the Fry

Company, that they had at no time delegated any-

body with authority to approach the union to try to

negotiate an agreement, and I [71] wanted to know

if something could be done to sit down and sin-

cerely negotiate an agreement, stating that the

union undoubtedly would be in a position where
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they could give and take in order to arrive at a

speedy settlement; that I thought that if the com-

pany would review our request for some kind of

union security in the agreement that we, in turn,

would probably reconsider our original request for

an adjustment on the wage structure, but this could

only be done in actual negotiations with somebody

that had authority to sit down and negotiate.

Q. What was said by Mr. Bahrsf

A. Mr. Bahrs said, "I will go along with that,

that the thing has to be revived to get this thing

settled." He made a suggestion that I make a for-

mal official request for reopening of negotiations in

the form of a letter.

At this meeting Mr. Bahrs, if I remember, called

to my attention that the wage structure, original

wage structure introduced by the union was, to his

opinion, the company's opinion, a little bit high;

that we had picked a plant in the area here with

the highest wage structure, and he thought that

the company would probably be willing to discuss

a wage structure more in conformity with the struc-

ture they had in existence, and he named two

particular companies who were manufacturing

roofing material, which was Certain-Teed and John-

Mansfield. [72]

Q. You mean Johns-Manville ?

A. Yes. Pardon me. I said that I would try to

get information on the wage structure on those two

companies, and expressed our desire to negotiate
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as near as possible their wage structure as we

could.

The next day I sent Mr. Bahrs a letter calling

to his attention the fact of the long drawn out

period and the failure of the company to sit down

and negotiate, and that we wanted to sit down and

see if we couldn't terminate an agreement. In this

letter I called his attention to the fact I had in

my possession information that the two plants that

I just mentioned, one had recently received, nego-

tiated a wage increase, and one, if I remember

correctly, had a wage demand, a petition for a wage

increase before the Wage Stabilization Board. In

that letter I again insisted that the company au-

thorize Mr. Bahrs, or send a representative from

the home office, to sit down with the union and see

if we couldn't resolve the strike at their plant in

San Leandro.

Q. I now hand you a document, marked General

Counsel's Exhibit No. 6 for identification, and ask

you what that is?

(Thereupon the document above referred to

was marked General Counsel's Exhibit No. 6

for identification.)

A. This is a communication that I wrote to Mr.

Bahrs after that January 12 meeting. I went to the

office immediately [73] after that meeting.

Q. That is the letter you just described in your

testimony? A. Yes, sir.

Q. Did you get a reply to that?

A. Yes, I did.
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Q. I show you a document, marked General

Counsel's Exhibit No. 7 for identification, and ask

you if that is the reply you got from Mr. Bahrs

to your letter of January 13, General Counsers

Exhibit No. 6 for identification? A. Yes.

(Thereupon the document above referred to

was marked General CounseFs Exhibit No. 7

for identification.)

Mr. Berke: I offer General Counsel's Exhibits

6 and 7 for identification in evidence.

Trial Examiner Royster: Hearing no objection,

they are received.

(The documents heretofore marked General

Counsel's Exhibits Nos. 6 and 7 for identifi-

cation were received in evidence.)

[See pages 30-32 of this printed Record.]

Mr. Berke: I ask permission to withdraw Gen-

eral Counsel's Exhibits 6 and 7 and substitute

copies.

Trial Examiner Royster: You may.

Q. (By Mr. Berke) : Now, has the union met

with Mr. Bahrs, or any company representatives,

to carry on negotiations [74] since the meeting of

January 12? A. No, sir.

Mr. Berke: I have no further questions.

Mr. Moore: May we take our noon adjournment

now, Mr. Examiner?

Trial Examiner Royster: Yes.
,

Mr. Todd: Just a moment. Did you state the

names of all of those persons at the meeting on

January 12?
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The Witness: January 12?

Mr. Todd: Yes.

The Witness: Well, Mr. Walters, who was an

employee of Fry's, was there.

Trial Examiner Royster : I think that name was

earlier given as Waters.

Mr. Berke: Yes.

Mr. Todd: Mrs. White so testified.

The Witness: He was present at that time.

Trial Examiner Royster: We will recess now
until 2:00 o'clock this afternoon.

(Whereupon, a recess was taken until 2:00

o'clock p.m.) [75]

After Recess

(Whereupon the hearing was resumed, pur-

suant to the taking of the recess, at 2:00

o'clock p.m.)

Trial Examiner Royster: On the record.

CHESTER R. BARTALINI
a witness called by and on behalf of the General

Counsel, National Labor Relations Board, having

been previously duly sworn, was examined and tes-

tified further as follows:

Direct Examination—(Resumed)

Q. (By Mr. Berke) : Mr. Bartalini, following

the receipt of Mr. Bahrs' letter of January 20, now

in evidence as General Counsel's Exhibit No. 7,

which was in response to your letter of January
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13 to Mr. Bahrs, in evidence as General CounseFs

Exhibit No. 6, did you have any conversations with

Mr. Bahrs?

A. As I recollect, after receiving the letter I

called Mr. Bahrs on the telephone to acknowledge

receipt of his letter, and I told him that the con-

tents of the letter led me to believe that no one still

had the authority to negotiate for the company,

and so I asked him, and he admitted to me that he

had not been delegated such authority to simply sit

down and negotiate.

I also called to his attention the fact that from

the tone of their letter they were issuing an ulti-

matum to the union to accept the original counter-

proposal. I felt [76] under such conditions that we

couldn't very well sit down and negotiate. Again,

it was my feeling that the company didn't care to

sit down with the union and try to reach a satis-

factory settlement, and as long as we were in that

position I thought it was a waste of time until such

time as we had assurance that somebody with

authority to talk for the company could sit down

with us and negotiate. I again expressed my feeling

that I thought that the union could bend a little

bit and try to arrive at a settlement.

Q. Did Mr. Bahrs say anything to that?

A. As I remember, he said, "I am sorry, Bart,

but that is the position of the company. There is

no change."

Mr. Berke: I have no further questions.
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Cross Examination

Q. (By Mr. Moore): Mr. Bartalini, did you

have authority to negotiate a contract with a rep-

resentative of the company?

A. Yes, sir, by virtue of my authority as nego-

tiator for a union affiliated with the District Coun-

cil of Carpenters.

Q. Is there any limitation on your authority as

to the approval of the local union that is involved,

or the employees in the plant?

A. We don't assume that authority, although I

suppose I have that authority. We always like to

go back to the [77] membership for their ratifica-

tion. If we feel that it is a basis of a satisfactory

settlement why I recommend its acceptance.

Q. Your recommendations then may or may not

be accepted, is that correct?

A. Could possibly be; yes.

Mr. Moore: I have no further questions.

Trial Examiner Royster: That seems to be all,

Mr. Bartalini.

(Witness excused.)

Mr. Berke: At this time, Mr. Trial Examiner,

I offer in evidence General Counsel's Exhibit ISTo.

8, which is a three-page letter, dated October 10,

1952, addressed to Mr. W. H. Barthel, Vice Presi-

dent, Lloyd A. Fry Roofing Company, 5818 Archer

Road, Summit (Argo P.O.), Illinois, and presum-

ably was signed by George O. Bahrs, his name

being typed at the bottom of page 3.
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I ask leave to withdraw it and substitute two

copies.

(Thereupon the document above referred to

was marked General Counsel's Exhibit No. 8

for identification.)

Trial Examiner Royster: There has been some

conversation about this letter across the table. I

don't know that any of it is on the record. [78]

Mr. Berke: What is on the record is the testi-

mony of Mr. Bartalini and Mrs. White that a letter

was dictated in their presence.

Trial Examiner Royster: The question is: Is

this the letter?

Mr. Berke: Mr. Bartalini told about the con-

tents of that letter.

Trial Examiner Royster : He said he heard some

dictation. The question is, is this the letter?

Mr. Berke: I asked that it be produced, and

counsel produced it on my demand.

I understood, in our off-the-record discussion,

that there was no objection to its going in, except

that counsel wanted it understood they weren't

waiving their right to raise the objection with

respect to privileged commimications, which may or

may not be the situation with respect to other com-

munications, other than this one.

Trial Examiner Royster: I will ask Mr. Bahrs

this: Is this a copy of the letter that you wrote

on or about the date of October 10?

Mr. Bahrs: It is.

Trial Examiner Royster: And addressed as

thereon appears?
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Mr. Bahrs: It is.

Trial Examiner Royster: All right. Thank you.

Mr. Moore : We would like to make our position

clear on this, Mr. Trial Examiner.

The question of privilege, as has been said, has

been raised and as far as the respondent employer

is concerned we would not consent to the admittance

of this letter as an exhibit unless it is to be under-

stood that its admittance in no way is a waiver of

any privilege that the employer may have as to

communications between it and its attorney, Mr.

Bahrs, as to any other matters that may be involved

in this proceeding. The admittance of the letter

would be to the letter only, without its having any

effect on any other part of the confidential rela-

tionship of attorney and client.

Trial Examiner Royster: Of course, that would

be a matter that would have to be raised, if such an

occasion presents itself, when other correspondence

is sought to be introduced into the record. I would

not want to bind myself on that now.

I think this is clearly admissible in the present

state of the record and that, as I believe you recog-

nize, the privilege in respect to this particular

letter does not exist by virtue of its disclosure to

third persons.

Mr. Moore: It was our understanding, at the

time we had some of these off-the-record discus-

sions, that counsel had no objection to the letter

going in with that understanding. [80]

Mr. Berke: As I stated in my argument to the
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Trial Examiner, when T offered it, I agreed that

by offering General Counsel's Exhibit 8, and its

receipt, that you are not thereby waiving the right

to claim privilege with respect to any other com-

munication but, as the Trial Examiner pointed out,

when we get to the point where such communica-

tions are involved then he will take the matter up

for ruling. I didn't understand that he is being

asked to rule on any other document not present

now.

Trial Examiner Royster: Of course not.

Mr. Moore: We didn't mean to raise any ques-

tion at this time as to any other matter. We didn't

want this letter to be used as a waiver of the privi-

lege as to other matters. That is all.

Trial Examiner Royster: All right. General

Counsel's Exhibit No. 8 for identification is received.

(The document heretofore marked General

Counsel's Exhibit No. 8 for identification was

received in evidence.)

[See page 33 of this printed Record.]

Mr. Berke : May I have leave to withdraw it and

substitute two copies?

Trial Examiner Royster: Yes.

Mr. Berke: I will call Mr. Phillips. [81]



148 Lloyd A. Fry Rooming Company vs.

HENRY PHILLIPS
a witness called by and on behalf of the General

Counsel, National Labor Relations Board, being

first duly sworn, was examined and testified as

follows

:

Direct Examination

Q. (By Mr. Berke) : What is your full name,

Mr. Phillips'? A. Henry Phillips.

Q. Where do you live?

A. 309 Estabrook, San Leandro, California.

Q. Are you presently employed?

A. Pardon ?

Q. Are you presently employed, working now?

A. No.

Q. Have you ever worked for the Lloyd A. Fry

Roofing Company at San Leandro?

A. Yes.

Q. Did you work there specifically during the

early part of October, 1952? A. Yes.

Q. How long had you worked for the Fry Roof-

ing Company—strike that and put it this way:

When did you last work for the Fry Roofing Com-

pany?

A. October 13—no, it was October 10, which

was the last day, I believe.

Q. Of 1952? A. Right. [82]

Q. When did you start working for that com-

pany? A. In August, 1948.

Q. And what was your position on October 10,

1952?

A. I was take-off man at the end of the line.

Q. What had been your position during the four
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years that you worked there? If you held any

other position, tell us about it.

A. Yes. I was shingle picker.

Q. As a shingle picker what were your duties?

A. To gather the shingles as they came off a

machine, count them, and put them in stacks and

shove them down the line.

Q. Speak up, please. A. Yes.

Q. In October you were a take-off man, you

say ? A. Yes.

Q. What was your duty as a take-off man?
A. To get the bundles as they came down

through the stitcher and load them on a truck.

Q. Was that a particular machine that you

worked at? A. Yes. It was a stitcher.

Q. A stitcher? A. Yes.

Q. Will you tell us how that operates? Start

with the first operation and go right down the line

until it gets to you as a take-off man. [83]

A. Well, the first operation is when the pickers

take it off the shingle machine. They put it in an

open carton. Then it is shoved to the next man who

pushes it into the stitcher.

Q. That next man^s classification, what is he

called ?

A. A turner, I guess you would call him, a bun-

dle turner.

Q. What does that bundle turner do?

A. He grabs the bundle and shoves it into the

stitching machine. It is on a conveyor, like.

Q. What does the stitching machine do to it?
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A. It just stitches it.

Q. Stitches what ?

A. The bundle of shingles into one package.

Q. And then where does it go from there?

A. Then it comes to me.

Q. And you, as a take-off man, what do you do"?

A. I take it off the stitcher and load it on the

truck.

Q. Now, how many hours a day did you work

in October and in prior months when you worked

for the company? A. Eight hours a day.

Q. Did you work eight continuous hours?

A. No. We had two hours of relief time.

Q. Did you have two hours altogether, or did

you have two consecutive hours—how did you get

that relief?

A. We worked an hour and a half and received

half an hour relief. [84]

Q. Do I understand correctly that at the end of

an hour and a half of work you got a half hour

relief period? A. That is right.

Q. And what would you do during that half

hour relief?

A. Well, you could smoke, or you could sit down

and rest, or if they wanted some paste, or some

equipment, to keep the lines going, you would do

that.

Q. Did you, in addition to the half hour of

relief that you got at the end of each hour and

a half of work, have a lunch period?

A. No. We just ate during that relief period.
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Q. I see. Was there any particular one of the

four relief periods in which you ate, or did you eat

at any time you felt like it within those four

relief periods?

A. We would eat any time we found it conven-

ient to eat.

Q. How long had the relief periods been in

effect to your knowledge during the time that you

worked for the company?

A. Well, it was always in effect, that is, up until

October the 6th, and then they cut it out entirely.

Q. What happened on October 6th?

A. Well, at approximately 2:00 o'clock one of

the fellows came around and said there was to be

a meeting in the office right after working hours.

Q. What time did the work day end for you?

A. At 3:00 o'clock. [85]

Q. All right. Did you go into the office at 3:00

o'clock? A. Yes.

Q. Were you the only one present in the office?

A. No. There was approximately twenty of us.

Q. When you say "approximately twenty of us,"

and without giving me the names of the people,

whom do you mean by the twenty?

A. Twenty other workers.

Q. That worked on machines similar to the one

you worked on? A. That is right.

Q. Was there anyone in there representing the

company? A. Yes. There was Mr. McKay.

Q. Who was Mr. McKay?
A. His name is Dave McKay. He was General
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Superintendent, I believe they called him, of the

Fry Roofing plants.

Q. Did he come from the San Leandro plant

or did he come from the head office, or where was

he from*?

A. He was sent from the head office, as far as

I gathered.

Q. Did anyone speak at this meeting in the

office? A. He did.

Q. What did he say as you recall!

A. He said that the reliefs would be discon-

tinued as of the following work day.

Q. Did he say why?

A. No, he didn't say why. [86]

Q. Did anyone protest the elimination of re-

liefs?

A. Yes, I did, and one other fellow did.

Q. What did you say?

A. I said that it was kind of a hard blow after

all this time to just up and take the relief periods

away.

He just stated that that was the new ruling and

that was it. There was nothing that could be done

about it.

Q. Now, you said that you had worked as a

picker. Perhaps you described it, and this may be

repetitious, but will you tell us what a picker does

in connection with the shingles and that machine?

A. Well, he stands at the bottom of the machine

and as the shingles slide down a chute he picks

them up and puts them in a carton, that is an
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empty carton, and when the carton has a proper

amount of shingles he shoves it down.

Q. How do you know when a carton has a

proper amount of shingles?

A. I have to count them.

Q. And you continue that operation, counting

shingles as they keep coming off this other machine,

for an hour and a half steadily? A. Right.

Q. Was there some purpose in giving a stitcher

a half hour relief, do you know what it was?

A. Well, I believe [87]

Mr. Moore: I object to the question on the

ground that it calls for an opinion and conclusion

of the witness.

Mr. Berke: He testified he was there for four

years, and if there is a purpose behind it I think

we ought to know, if he knows.

Trial Examiner Royster: You are going to have

him attribute a purpose to the company, however.

Do you want his opinion?

Mr. Berke: No, not his opinion. I asked him if

he knows, was there a reason for it. If he knows

he can tell the reason.

Trial Examiner Royster: He can tell if he

knows.

First, how do you know?

The Witness: By counting shingles for too long

a period you become dizzy, or exhausted.

Trial Examiner Royster: The reason, as it

occurs to you, to explain the rest period?

The Witness: Yes.
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Trial Examiner Royster: Did anyone, on behalf

of the company, ever tell you the reason for these

half hour rest periods, your foreman, or anyone

else, a superintendent?

The Witness: Well, it just came with the job

and they claim that, as a shingle picker, they

should have relief to pick the proper amount of

shingles.

Trial Examiner Royster: All right. [88]

Mr. Moore : Who does he mean by "they claim" ?

Trial Examiner Royster: I don't know. I

thought I would leave that to you people to

develop.

Q. (By Mr. Berke) : Who is "they"? To whom
are you referring?

A. The heads, superintendent or the foreman.

Q. Now, your most recent job with the com-

pany was that of take-off man?
A. That is right.

Q. What were you duties in that connection?

Tell us that again.

Trial Examiner Royster: Let us not have him

go through it again.

Mr. Berke: If you are satisfied that it is clear,

I won't ask him details. It is preliminary to another

question.

Trial Examiner Royster: He said he got it

from the end of the line and loaded it into a truck.

Mr. Berke: He said he got it from the end of

the line and loaded it into a truck. I am asking

him now to tell us how he did it.
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Trial Examiner Royster: All right. Go ahead.

A. By picking it up and throwing it over on

the truck.

Q. (By Mr. Berke) : Did picking it up require

you to stoop over?

A. Yes. I had to bend over. [89]

Q. Now, do these cartons come with any certain

amount of rapidity off of this machine?

A. Yes.

Q. How frequent and how many?
A. Well, the average run would be approxi-

mately 400 bundles an hour.

Q. Do you know the reason why a take-off man
was given relief of half an hour at the end of an

hour and a half working at that task?

A. Well, you couldn't leave your machine at all

while the machine was in operation, which it was

all day long, so during that time you could go to

the bathroom or eat your lunch.

Q. You say this machine ran all day long. Did

this machine close down at any time during the

day for such things as lunch time?

A. It was constantly running.

Q. Even during lunch period? A. Yes.

Q. Did it require that there be a picker and a

take-off man, and other employees, in attendance all

the time it was running? A. Yes.

Q. What other job classifications are there that

work in connection with that machine?

A. There is a labeler, a stencil man, and a

machine operator.
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Q. Were they all part of this crew of twenty

that was present [90] in the office of the company

at this meeting on October 6th? A. Yes.

Q. Now, during the relief periods did you do

nothing but smoke and rest, and get paste all the

time? A. That is right; yes.

Q. Was there any time during the relief periods

that you would have to do any work in connection

with the machine?

A. Yes. If there happened to be a break in the

finish looper you would have to run up the ladder

and bring down the paper so they could lace it up

again, the machine.

Mr. Berke: I have no further questions.

Cross Examination

Q. (By Mr. Moore) : Mr. Phillips, it is not

clear to me from your testimony as to how this

relief period works. What time would you start to

work in the morning? A. 7:00 o'clock.

Q. When would your first relief period be ?

A. Your first relief period could be any time

within the first hour and a half, but no later than

that.

Q. You mean you would have half an hour of

relief at 7:30 or 8:00 o'clock? A. Yes.

Q. But not later than starting at 8:30, is that

right? A. That is right.

Q. When did you get your second relief period?

A. An hour and a half later.

Q. An hour and a half after the first?
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A. That is right, after the end of the first relief.

Q. So that you would have four half hour relief

periods during the day, during the eight-hour shift %

A. That is right.

Q. And you were paid for all of those relief

periods, were you? A. Yes.

Q. And during those relief periods, even though

you called them relief periods, you would still per-

form a certain amount of work, is that right?

A. That is correct.

Q. Such as getting paste, as you described it?

A. Yes.

Q. Anything else?

A. I might get some wire, or go up the ladder

for a break in the finish looper.

Q. In other words, during that entire half hour

relief period you were subject to call for certain

types of work, is that correct?

A. That is right.

Q. During those relief periods what happened

to the machine—did somebody else come and oper-

ate it? A. That is right. [92]

Q. Would it be the same man throughout your

eight-hour work day? A. As a rule, yes.

Q. When he was through with a half hour relief

period for you, he would then go to relieve some-

body else? A. Yes.

Q. Bid he likewise have a relief period?

A. Yes.

Q. On the same basis that you had them?

A. Yes.



158 Lloyd A. Fry Roofing Company vs.

(Testimony of Henry Phillips.)

Q. What happened after Mr. McKay told you

that there would be a change?

A. The relief was cut out.

Q. Didn't you have any relief period at all?

A. No.

Q. You mean you worked eight hours standing

constantly at your machine?

A. Well, we had a half hour for lunch. Men
would relieve us for lunch, but the machines would

continue, and our lunch period would be any where

from 10:30 to 2:00 o'clock.

Q. How long was your lunch period?

A. Half hour.

Q. Were you subject to any call at all during

your lunch period then? A. Yes. [93]

Q. What did you do?

A. If there was a break in the finish looper.

Q. This could only have lasted for two or three

days, isn't that right? A. That is right.

Q. Did you actually do any other work after

Mr. McKay told this meeting that, when you were

on these relief periods ?

A. We still went and got breaks, yes.

Q. How much time would you spend at that?

A. It varied. Sometimes it would be ten minutes.

Q. There were only three days, as far as you

were concerned, at the most, isn't that true?

A. Yes, but they usually try to run it so fast

that you could almost depend on a break.

Q. Tell us just exactly what you did for the

three days that were involved.
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A. Well, I guess I had my half hour for lunch.

Q. What was the first day on which this change

in the relief schedule applied for you?

A. Tuesday, on October 7th.

Q. Do you recall what you did during your

lunch hour on that day?

A. I believe I ate my lunch.

Q. Did you do any work?

A. Well, not that I can recall. [94]

Q. What about on Wednesday?

A. I couldn't say for sure whether I did or

didn't.

Q. What about Thursday?

A. Same thing—I don't recall.

Q. The same for Friday? A. Yes.

Q. Friday would be the last day that you

worked there before the strike?

A. That is right.

Q. Didn't you have any relief period at all be-

tween the time you started to work in the morning

and the time you took your break for lunch?

A. No.

Q. You stayed at the machine without inter-

ruption ?

A. Unless you had to go to the bathroom real

bad, then you would holler at the sweeper, or some-

thing.

Q. And somebody would come and take the

machine for you? A. That is right.

Q. Did you make any requests like that?

A. No.
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Q. Isn't it a fact that after Mr. McKay an-

nounced this change in the relief procedure you had

an uninterrupted break of 15 minutes in the morn-

ing and another uninterrupted break of 15 minutes

in the afternoon, each day? A. No. [95]

Q. You did nof? A. No.

Q. Do you know whether any of the other

people who were affected by this change had such

a break? A. No, I don't.

Q. You don't know? A. No.

Mr. Todd: Your question was after the new

order was made?

Mr. Moore: Yes.

I have no other questions.

Redirect Examination

Q. (By Mr. Berke) : You worked for about

four days after the relief period was eliminated, is

that correct?

A. Four or five. I believe I worked Saturday,

too.

Q. Did you attend a union meeting that was

held on October 10? A. Yes, I did.

Q. Was the matter of the elimination of the

relief period taken up at that meeting?

Mr. Moore: I object to the question on the

ground that it is incompetent, irrelevant and imma-

terial.

Trial Examiner Royster: It doesn't seem to be

material.

Mr. Berke: Well, one of the reasons I wanted
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to show, as to why they went out on strike, was

because of unilateral [96] action that was taken

here by the company which eliminated their relief

periods.

Mr. Moore: Will counsel likewise stipulate it

was a subject of negotiation between the parties?

Mr. Berke: I won't stipulate that was subject

to negotiation, because nothing was negotiated.

Trial Examiner Royster: Why is the reason for

the strike relevant?

Mr. Berke : It is germane because we have these

people out on strike now, and the question will

arise as to whether they are unfair labor practice

strikers, or economic strikers subject to replace-

ment. This is the forum where we are to develop

the actual facts.

Trial Examiner Royster: Shouldn't it be alleged

in the Complaint if that is the position you take?

Mr. Berke: We allege in the Complaint there

was a strike following, I believe, the unilateral

action taken by the company and also following the

company's refusal to negotiate in good faith.

Trial Examiner Royster: You don't allege causal

connection, however, I don't think.

Mr. Berke: Well, whether we allege it in so

many words it is present in the Complaint and we

are here prepared to litigate it and, in view of the

decision of the Ninth Circuit Court of Appeals in

the Sterling Furniture Company [97] case, I think

we can litigate the issue.
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Trial Examiner Royster: Where does the Com-
plaint say anything about a strike?

Mr. Berke: I am looking for the Complaint.

Where does the Complaint say anything about a

strike '^

Trial Examiner Royster: Yes.

Mr. Berke: I thought you referred to it this

morning.

Trial Examiner Royster : I said I thought it was

in the Complaint or the Answer, or perhaps in both.

I don't find it in the Complaint now, however.

Mr. Berke: You are right. There is no reference

in the Complaint to a strike.

Well, in any event, what I am endeavoring to

show here is that following the unilateral action

the employees did, at their meeting on the 10th,

raise the issue of the elimination of the relief

periods and that was one of the reasons why they

went out on strike.

We have here in evidence now, at least up to

this juncture, undisputed the fact that they did go

out on strike, and have been out on strike since

the 13th of October, 1952.

Trial Examiner Royster: But it seems to me we

are running into a cul de sac there. Assmning that

he testifies that was the reason for the strike

action, where do we go from there?

Mr. Berke: Whatever you want to do with it in

your [98] findings is up to you, Mr. Trial Exam-

iner. At this juncture I think to complete the pic-

ture to show just exactly why they struck is ger-
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mane. Whatever you may want to do with this in

your findings I leave to you.

Trial Examiner Royster: I would do nothing

with it as long as there is no allegation in the

Complaint about it.

Mr. Moore: The Employer's position, so there

will be no question about it, is that the strike has

no significance whatsoever as far as any obligation

of the Employer is concerned.

Trial Examiner Royster: I will sustain the ob-

jection to the question as to what went on at the

meeting of October 10th.

Mr. Berke: At this time I would like to make

an offer of proof. My offer is that if this witness

were permitted to answer questions which would

be put to him that he would testify that on October

10, 1952, at a meeting of the members of the Union,

employees of this company, that the issue came

up about the elimination of the relief periods; that

the employees, in view of the report made to them

by the Union agent. Rose White, that the Company

was not bargaining in good faith, the employees

present at this meeting also discussed the Com-

pany's elimination of the relief periods, and because

of the refusal to bargain in good faith, and because

of the elimination of relief periods, voted to go

out on strike, and did strike on October 13, 1952.

Trial Examiner Royster: I think I must reject

the offer on the present state of the record, and

I do.

Mr. Berke: I have no further questions.
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Mr. Moore: I have no other questions.

Trial Examiner Royster: That is all, Mr. Phil-

lips.

(Witness excused.)

Mr. Berke: May we have a short recess at this

time? We might be able to shorten it.

Trial Examiner Royster: We will be off the

record.

(Discussion off the record.)

Trial Examiner Royster: On the record.

Mr. Berke: I will call Mr. Curry.

JAMES W. CURRY
a witness called by and on behalf of the General

Counsel, National Labor Relations Board, being

first duly svs^orn, was examined and testified as

follows

:

Direct Examination

Q. (By Mr. Berke) : Will you state your full

name, please? A. James W. Curry.

Q. Where do you live, Mr. Curry?

A. 1410 Schuykill Avenue, Hayward.

Q. What is your occupation?

A. I am a Business Representative.

Q. Of what union?

A. Of Millwrights Union, Local 102, Brother-

hood of [100] Carpenters.

Q. How long have you been Business Agent of

that union? A. Approximately three years.

Q. Have you, as a business agent for your union,

had occasion to participate in any discussions with
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representatives of the Lloyd A. Fry Roofing Com-
pany in connection with attempting to negotiate a

collective bargaining agreement? A. I have.

Q. When was the first time that you partici-

pated in such a discussion?

A. It was in the latter part of October.

Q. Where did this take place?

A. In Mr. Bahrs' of&ce.

Q. Who was present on that occasion?

A. Mr. Bahrs, Mr. Callaway, Mrs. White, Mr.

Todd, and myself, I believe.

Mr. Todd: Mr. Henry Todd.

The Witness: Yes.

Q. (By Mr. Berke) : Did you do any talking

at that meeting? A. Yes.

Q. Do you recall approximately what you said?

A. The best I remember, I asked if Mr. Calla-

way was there to represent the company, and he

said "No."

I also asked Mr. Bahrs if he was representing the

company with authority to act for them, and he

said ''No." [101]

Q. Did you say anything else at that meeting?

A. Not that I recall, unless it was something to

the effect, or, perhaps I asked Rose, "Who are we

going to negotiate with then?"

Q. Was that all of your participation then in

that meeting? A. In substance; yes, sir.

Q. Now, did you meet again after that with any-

one representing the company?

A. Yes; about a week or two later.
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Q. Where did that meeting take place?

A. In Mr. Bahrs' office.

Q. Who was present there?

A. Mr. Bahrs, Mrs. White, Mr. Clancy, and I

believe Mr. Cameron was there, and myself.

Q. What was that meeting about?

A. They had been cited to appear before the

Executive Board to show cause why they shouldn't

be placed on the
* 'Unfair" list.

Q. You say they had been cited to appear before

the Executive Board. Who is "they" and who is

the Executive Board?

A. By "they", I mean the Fry Roofing Com-

pany.

Q. And what Executive Board are you talking

about ?

A. The District Council of Carpenters.

Q. Was that matter discussed at this meeting?

A. To the best of my knowledge we were in-

formed by Mr. Bahrs [102] that they would not

appear at that meeting. By "they" I mean the Fry

Roofing Company officials.

Q. You say you were informed?

A. Informed, yes.

Q. That they would not appear at the meeting?

A. Yes.

Q. You are talking about the meeting in Mr.

Bahrs' office?

A. No, the Executive Board meeting.

Q. So that I understand you clearly, the com-
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pany had been cited to appear before the Executive

Board of the Union, is that correct?

A. Right.

Q. And that is the meeting that you say Mr.

Bahrs said they would not appear at?

A. That is right.

Q. All right. How did this meeting happen to

take place in Mr. Bahrs' office then?

A. I was asked to go down there by Mr. Barta-

lini, representing the Bay Counties District Coun-

cil of Carpenters.

Q. Was the matter of putting the Company on

the "We Do Not Patronize" list discussed at that

meeting ?

A. Perhaps a limited discussion of it, yes.

Q. Did you speak at that meeting?

Q. If I did it was only the same as the previous

meeting, if any official from the Fry Roofing Com-

pany was there with [103] authority to negotiate

an agreement.

Q. Did you get any response to that?

A. The same answer as before.

Q. Will you tell us as nearly as you can recall

what was said and who said it?

A. The best I remember, I asked Mr. Bahrs if

he had authority to negotiate an agreement for

the Fry Roofing Company, and he told me "No'\

Mr. Berke: I have no further questions.

Cross Examination

Q. (By Mr. Moore) : Do you recall Mr. Bahrs'
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exact words to you when you questioned his author-

ity to speak for the company?

A. Not word for word, no.

Q. Isn't it a fact that in substance he told you

that he lacked authority to complete an agreement

without prior approval of the Company?
A. I don't know that is a fact, no. If it is a fact,

he certainly didn't leave that impression with me,

that he did have the authority. I distinctly got the

impression that he didn't have the authority.

Q. He was speaking for the Company, was he

not—he said he was speaking for the Company,

didn't he?

A. Not to that extent, he didn't say.

Q. To what extent did he say he was speaking

for the Company? [104]

A. That he was their attorney.

Q. Did he say what, if anything, he was doing

for the Company as its attorney?

A. Not that I remember, no.

Q. At that meeting was there any discussion on

the merits of the union proposal or the Company

proposal ?

Trial Examiner Royster: Is this the second or

the first meeting?

Mr. Moore: The second meeting is what I have

in mind.

A. I don't quite follow you. I don't understand

your question.

Q. (By Mr. Moore) : It was your understand-

ing, was it not, that first the union had made a
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proposal to the Company for a company contract,

and that the Company had made a counter-pro-

posal to the union—was that your understanding?

A. Yes.

Q. Was there any discussion on any of the

provisions of the union proposal or the Company
proposal at the meeting that you had early in

November ?

A. Well, if you could call it a counter-proposal,

and which, if I may say off the record, Mr. Bahrs

agreed that it was a very poor one.

Q. You said ''a counter-proposal." Were there

counter-proposals made then by Mr. Bahrs?

A. No. [105]

Mr. Moore: I have no other questions.

Mr. Berke: Nothing further.

Trial Examiner Royster: That is all, Mr. Curry.

(Witness excused.)

Mr. Berke: I will call Mr. Cameron.

DON CAMERON
a witness called by and on behalf of the General

Counsel, National Labor Relations Board, being

first duly sworn, was examined and testified as

follows

:

Direct Examination

Q. (By Mr. Berke) : Will you state your full

name, please?

A. Don Cameron.

Q. What is your address?

A. 721 Geary Street, San Francisco.



170 Lloyd A. Fry Roofing Company vs,

(Testimony of Don Cameron.)

Q. What is your occupation?

A. I am General Representative of the Carpen-

ters International Union.

Q. How long have you been General Represen-

tative of the Carpenters Union'?

A. Thirty-three years next October 30. Before

that I worked for the Harbor Commission for

ten years.

Mr. Moore: Off the record.

Trial Examiner Royster: Off the record.

(Discussion off the record.)

Trial Examiner Royster: On the record. [106]

Q. (By Mr. Berke) : Does your jurisdiction

take in San Leandro and Hayward, that area?

A. Wherever I am sent by the General Presi-

dent, yes.

Q. Did you get into the matter of the Lloyd

A. Fry Roofing Company?

A. Very briefly, yes.

Q. Did your part in it include discussions with

representatives of the Company?

A. Yes, one representative of the Company.

Q. Who was that? A. Mr. Bahrs.

Q. Did you have more than one discussion with

him? A. Yes.

Q. When was the first discussion?

A. Well, I don't remember the exact date. It

was around October, or the first of November, 1952.

Q. Was this a face to face or telephone conver-

sation ?
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A. It was both. First we had a telephone con-

versation, and then we met in a meeting.

Q. Well, the first time you talked with Mr.

Bahrs, that was on the telephone, you say?

A. Yes.

Q. Will you tell us what your conversation was

with him on that occasion?

A. Well, I was trying to confer with somebody

representing [107] the Company that had authority

to make an agreement, and Mr. Bahrs told me
he didn't have the authority to negotiate and make
an agreement for the Company.

Q. Was that the sum and substance of that con-

versation ?

A. Yes. I believe in the second conversation he

told me that he couldn't go to that meeting, the

Company wouldn't have a representative at that

meeting at 2:00 o'clock that afternoon of the Dis-

trict Council.

Q. Just take it a little slowly. You say he told

you he couldn't go to that meeting. What meeting

are you referring to?

A. I am referring to the meeting where the Com-

pany was asked to appear and show cause why they

shouldn't be declared on the "Unfair" list.

Q. Was this the meeting scheduled before the

Executive Board of the District Council on No-

vember 7th? A. Right.

I Q. When was it, with reference to that meet-

ing, that you talked with Mr. Bahrs about his in-

ability to attend that meeting?
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A. I believe, to the best of my knowledge, it

was about that same date.

Q. That same day?

A. The day of the meeting, which was the 7th

of November.

Q. What was your conversation with him at that

time? [108]

A. Well, I have known Mr. Bahrs for a long

time, and I have found him a pretty decent fellow,

and I told him I believed that if the Company
would leave it to he and I, and some others, we

could v\^ork out an agreement, at least work out a

proposal to bring back to both sides.

Q. What did he say?

A. He said he didn't have the authority to

negotiate.

Q. Was that all there was to that conversation?

A. As far as I can recall now, yes, unless my
memory is refreshed on something that happened.

Q. Did Mr. Bahrs attend the meeting at which

that matter was going to be taken up before the

Executive Board?

A. No. He notified me that he wouldn't be

there, that no representative of the Company would

be there.

Q. Did you meet with Mr. Bahrs after that?

A. After that we did, yes.

Q. Where? A. In his office.

Q. When was that meeting held?

A. I think it was the 7th, about 2:00 o'clock, if

I remember right.
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Q. Who was present at that meeting?

A. Mr. Curry, Rose White, Clancyj Bartalini,

and Mr. Bahrs. I believe that was the group that

was there.

Mr. Berke: I have no further questions. [109]

Mr. Moore: I have no questions of the witness.

Trial Examiner Royster: That is all, Mr. Came-

ron.

(Witness excused.)

Mr. Berke: The General Counsel rests.

Trial Examiner Royster: Do you want a few

minutes, Mr. Moore?

Mr. Moore: Just a couple of minutes, yes.

Trial Eaxminer Royster: Off the record.

(Discussion off the record.)

Trial Examiner Royster: On the record.

Mr. Moore : The Respondent will call Mr. Bahrs.

GEORGE O. BAHRS
a witness called by and on behalf of the Respond-

ent, being first duly sworn, was examined and testi-

fied as follows:

Direct Examination

Q. (By Mr. Moore) : Will you state your name

and address for the reporter, please?

A. George O. Bahrs, 351 California Street, San

Francisco.

Q. What is your occupation, Mr. Bahrs?

A. I am an attorney.

Q. Practicing in San Francisco?
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A. Yes, sir.

Q. Is the address you have given us your office

address? A. It is.

Q. For how long have you practiced here ? [110]

A. Since 1923.

Q. In the course of your practice as an attor-

ney have you been called upon to represent the

Lloyd A. Fry Roofing Company'? A. I have.

Q. Have you been called upon to represent them

in connection with any of the matters that have

been discussed in the proceedings here today?

A. I have.

Q. When were you first contacted by the union

with respect to a proposed contract for the em-

ployees at the Fry San Leandro plant?

A. The union addressed a letter to the Fry

Roofing Company, which is in evidence here—

I

don't recall the exact exhibit number—^which Mr.

Callaway called to my attention. I believe I was

out of town at the time when the letter was re-

ceived. Mr. Callaway discussed it with me by tele-

phone and I told Mr. Callaway, in order to save

the union's time, that he should ask the union to

prepare a full written contract, together with the

union's basis for each proposal. I believe you will

find that embodied in Mr. Callaway's letter to the

union.

Q. Who arranged for the first meeting with the

union—did you arrange for it or did the union,

do you know? A. I believe I did. [Ill]
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Q. At that time did the union bring in its pro-

posal, or had you received it earlier?

A. No. The union presented its written proposal

at that time, it is my recollection, setting forth all

of the terms of the contract, with the exception of

the wage scales.

Q. Was that meeting held in your office?

A. It was.

Q. All the meetings were held in your office,

were they? A. They were.

Q. Who was present, and when was this meet-

ing held?

A. The first meeting was held Seuptember 19.

Mr. and Mrs. White were present representing the

union, and Mr. Callaway, the Assistant Manager of

the Company, and I were present representing the

, company.

Mr. Berke: If I may interrupt a minute. I

notice, Mr. Bahrs, you have a document in your

hand and you are referring to it occasionally.

Do you mind if I see it?

The Witness: (Handing counsel sheet of yellow

paper.) No. You may see it.

Mr. Berke: Are you going to keep referring

to it?

The Witness: I might. I can't remember the

dates.

Mr. Berke: May I ask a couple of questions on

voir dire, Mr. Trial Examiner?

Trial Examiner Royster: Certainly. [112]

Mr. Moore: I have no objection.
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Voir Dire Examination

Q. (By Mr. Berke) : When was that memoran-
dmn prepared? A. This morning here.

Q. Do you think you will be referring to it

continuously during the time you are testifying?

A. I may. The only purpose of it is to list the

dates; that is all.

Mr. Todd: Could I look at it?

The Witness: Certainly.

(Whereupon Mr. Todd examined the memo-

randum.)

The Witness: Those are my other notes on the

reverse side. It makes no difference, however.

Mr. Todd: I will not turn it over, then.

Mr. Berke : That is all.

Trial Examiner Royster: Go ahead, Mr. Moore.

Direct Examination—(Resumed)

Q. (By Mr. Moore) : Will you relate the sub-

stance of the discussion that you had with the

union representatives at that time, Mr. Bahrs?

A. At the first meeting on September 19 the

union presented its demands—proposed agreement,

I should say, and I asked the union to outline its

basis for each proposal.

For example, with respect to any provision on

which the union had a particular clause as a stand-

ard condition in all [113] of its contracts in the

San Francisco Bay Area, I asked the union to

explain that to me so that I, in turn, would report
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it to the Company. We went through each provi-

sion of the contract. Some sections were ambiguous,

not clear. We discussed them and made notes.

At the conclusion of the discussion I told the

union representatives that I would present the

union's proposal, together with the reasons for each

paragraph, to the Company, and at the earliest pos-

sible moment would present the union with the

Company's counter-proposal.

Q. At this first meeting that you had with the

union, did any of the union representatives raise

the question as to the extent of the authority by

which you were speaking for the Company?

A. They did not, not to my recollection.

Q. Was the subject discussed at all at the first

meeting? A. I don't think so.

Q. Were you in contact with the union there-

after? A. I was.

Q. When was the next time that you contacted

j
the union representatives?

A. We met again on October 10th.

Q. That was at your office, was it ?

A. At my office.

Q. Do you recall who was present? [114]

A. Mrs. White was present, Mr. Bartalini was

present, and there was also present a Miss Bush

i from the Corot Foundation. She was there to study

the subject of labor relations. She was there as an

observer.

Q. Was she a representative in any way of

either of the parties? A. No.
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Q. What was the subject of the discussion at

that meeting?

A. I presented to the union the Company's form
of agreement and told the union representatives

that the Company was prepared to sign a contract

on those terms.

Q. Was that the written counter-proposal which

is in evidence as General Counsel's Exhibit No. 5?

A. It is.

Q. Were the counter-proposals discussed with

the union representatives'?

A. Well, yes, they were. As has already been

testified, there was an extended recess, after which

we reconvened and Mr. Callaway and I once more

entered the room, and Mr. Bartalini acted as spokes-

man for the union representatives, I believe, and

,

outlined the union's position with respect to the

Company's counter-proposal. I made notes of the

union position on each point and, in the presence

of the union representatives, dictated the letter to

the Company that has been offered in evidence here.

Q. Was the question of your authority to speak

as a Company representative raised by any union

spokesman at that meeting?

A. Well, only indirectly. I think Mr. Bartalini

said that the Company had better get somebody

out here with authority to act pretty soon or they

couldn't guarantee that the men would stay on the

job.

Q. Do you recall whether in substance either of f

the union representatives asked you whether you



National Labor Relations Board 179

(Testimony of George O. Bahrs.)

had authority to negotiate for the Fry Roofing

Company ?

A. Well, they asked me if I would not persuade
the Company to turn the case over to me so that

I could settle it on whatever terms I thought were
fair. I told them that I did not have that authority

and did not expect to get authority to negotiate an
agreement except subject to their approval.

Q. Was the subject of recommendations from

you to the Company discussed at that meeting?

A. Well, I believe that on some subjects I told

the union that I would make recommendations to

the Company.

Q. Do you recall whether you made recommen-

dations to the Company? A. I did.

Q. This letter, which is in evidence here, the

letter of October 10 from you to Mr. Barthel, and

I think it is General Counsel's Exhibit No. 8, that

is the letter then which was dictated, with the pos-

sible exception of one paragraph, [116] by you in

the presence of the two union representatives, is

that correct? A. That is correct.

Q. At the time of this meeting did either of

the union representatives indicate to you that a

union meeting was going to be held that night?

A. Not to my knowledge, no; I believe not.

Q. Did either of the union representatives indi-

cate to you at that meeting that the union would

call a strike the following Monday?

A. They did not.

Q. Did either of the union representatives indi-
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cate to you then that a strike would be called at any

time within the following week?

A. Well, there was only this general statement

of Mr. Bartalini that either the Company would

have to give me full authority to make a contract,

according to what I thought was fair, or they

would have to send somebody out with authority

to make a final decision; otherwise he couldn't

guarantee how long the men would stay on the job.

Q. When was your next contact with the union?

A. October 29.

Q. Was that a personal contact or by phone?

A. That was a meeting at my office. Mr. Henry

Todd was there, Mrs. White, Mr. Curry, and Mr.

Callaway representing [117] the Company.

Q. Those were the only persons present?

A. To my recollection, that is right.

Q. The strike had then been in progress for

two to three weeks?

Mr. Todd: Just a moment. I would like to in-

quire, is the strike material or isn't it? We were

told the strike was not material when we were

putting on our case.

Mr. Moore: I will withdraw the question.

Mr. Todd: I am asking for information. That

is all.

Q. (By Mr. Moore) : Will you state what you

said with respect to negotiating with the union, and

what the union representatives said at that time?

A. Well, I informed the union representatives

that the Company had authorized me to modify
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its earlier position in that the Company would ex-

pressly recognize the union shop stewards, agree

to put that in the contract; that it would agree to

a clause for bulletin boards for official notices of

union business only.

I also told the union representatives that I had

discussed with the Company their objection to the

fact that the grievance procedure, as proposed by

the union, did not terminate in any arbitration or

final decision. I told them that I had informed the

Company that they felt the position of the Com-

pany was not warranted in having a "No Strike"

[118] clause for the duration of the contract, and

also having a grievance procedure without any ter-

minal point, so to speak, and that, in response to

that, the Company had directed me to say that

they preferred not to have arbitration as the final

step in the grievance procedure, and would agree

to delete the "No Strike" clause from its contract

in preference to having an arbitration clause in

the agreement.

Q. Did the union representatives indicate that

all or any of these counter-proposals that you made

were acceptable to the union?

A. Well, they just said, all they said was that

the proposal of the Company was not acceptable.

Q. Was there any further discussion at that

time of the other provisions of the union's proposal

or of the Company's original counter-proposal, such

as the union shop, or working hours, or wages,

seniority ?
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A. Yes. I told the union representatives that I

had informed the Company that the union wanted

the union shop provision in this agreement that

they had in all their contracts in this area. I told

the union representatives that the Company had

said there was no change in their position, that

they did not agree to the union shop.

Q. When was it that the union first presented

to you a proposal wage schedule*?

A. Well, I can't remember. The union presented

a wage [119] schedule between the first meeting

on September 19 and the second meeting on Oc-

tober 10, because on October 10 the union orally

informed me that they had regrouped the jobs

into three or four job classes for which they had

set job rates, which I put down in the letter that

I dictated in the presence of the union representa-

tives and forwarded to the Company.

Q. Was the subject of possible recommendations

from you to the Company discussed at this third

meeting ?

A. Well, I think I indicated to the union, for

example, that I would take it upon myself to in-

form the Company, for example, that working

foremen were normally included within the bar-

gaining unit in this area, and also that it was con-

sidered desirable and fairly uniform practice to

have arbitration as the final step in the grievance

procedure.

Q. Did you report to the Company on those

subjects'? A. I did.
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Q. When did you next contact any of the union

representatives ?

A. It was just after the

Q. It would be after the meeting of October 29 ?

Mr. Todd: I object to counsel leading the wit-

ness.

Trial Examiner Royster: Overruled.

Mr. Berke: Especially, when he has notes.

A. Well, there were some telephone conversa-

tions between Mr. Cameron and myself, but the

next meeting, to my [120] recollection, was a meet-

ing held in my office on November 7.

Q. (By Mr. Moore) : Will you state who was

present at that meeting?

A. Mr. Clancy, Mr. Curry, Mr. Cameron, Mrs.

White, and, I think, I was the only one on behalf

of the Company at that time.

Q. Had you received any written communica-

tions from representatives of the union?

A. Shortly prior to this meeting the Company
had received this letter notifying it to appear before

the Executive Board of the union to show cause

why it should not be placed on the "We Do Not

Patronize" list, and I called Mr. Cameron, I be-

lieve, and told him we didn't intend any discour-

tesy, but we didn't expect to be present, that T

couldn't be there, and, in any event, I didn't see

any useful purpose in my being there as I didn't

think that the Company was going to authorize

me to change its position sufficiently to satisfy the

union.
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Q. Will you relate the discussion that took

place at the meeting on November 7 in your office

between yourself and the representatives of the

union?

A. Well, I don't know that there was anything

specifically discussed, other than a review of the

position of the parties. I believe that I informed

the union representatives that I had been in con-

stant touch with the Company and that they had

[121] refused to give me authority to make any

concessions any further than had already been

given.

Q. Was the subject of your authority as a rep-

resentative of the Company discussed at that meet-

ing?

A. Well, I couldn't say. There were a number

of meetings at which the union did say that they

either wanted me, or somebody else, to be delegated

the complete authority to settle and sign a contract

without going back and clearing it with anybody,

or they wanted some official of the Company to

come out here with the same authority.

Q. Did you meet again with the representatives

of the union after November 7?

A. I don't recall. Well, there was a meeting, I

guess—this January 12 meeting is pretty vague in

my mind. Yes, that is right. I recall now. I believe

it was Mr. Bartalini who got in touch with me and

said that the strike had been going on for a long

time and there ought to be some basis that we

could get together and settle the thing. We ar-



National Labor Relations Board 185

(Testimony of George O, Bahrs.)

ranged a meeting at which were present Mr. Barta-

lini, Mrs. White, Mr. Clancy, and at that time, as

Mr. Bartalini had said, he indicated that the union

was willing to make a number of concessions. I

asked him, I suggested, at the conclusion of the

meeting, that he write me a letter so that I could

be sure his position was accurately conveyed to the

Company. Following that meeting Mr. Bartalini

sent me a letter, which is in evidence, but I don't

know the exhibit number. [122]

At the time there was also a discussion of the

wage scales. I told these people in the negotiating

meeting that I thought the wage scales they were

asking were substantially out of line; that they

had tried to key their wage scales on to those in

effect at Pabco; whereas the company, in my con-

versation with them, considered that Pabco was

out of line with everybody in the area and that

I thought that the imion would be well advised to

make a comparison with the scales being paid by

Johns-Manville and, I think Certain-Teed. There

were two other companies, Johns-Manville, and I

think, Certain-Teed.

I think the union representatives indicated that

they would embody in this letter their position with

respect to the wage scales that they thought they

would be willing to settle for.

Q. And the letter that you have referred to as

being received from Mr. Bartalini was in response

to that discussion, was it not?

A. That is right.
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Q. At any of these meetings which you have

described, was the subject of rest periods discussed

between yourself and representatives of the union?

A. Yes.

Q. Do you recall at which meeting?

A. At the October 10 meeting. [123]

Q. Do you recall what the discussion was—will

you give us your best recollection of it?

A. The October 10 meeting was a meeting at

which the company's counter-proposal was submit-

ted to the union, and Mrs. White said that she

thought that the company had been guilty of a

breach of good conduct, and so forth, in making a

change in working conditions even while the union

was trying to negotiate a contract with the com-

pany. I said that this was the first time I knew

about it and was sorry to hear if that had happened.

Then I asked if the union would outline exactly

what complaint it had so I could refer it to the

company, and Mrs. White undertook to outline what

the working conditions were before and after this

change in the rest periods. Then Mr. Callaway got

into the argument and there was a pronounced dif-

ference of opinion between the two of them as to

what the facts were.

Q. Do you recall what Mrs. White recited the

facts to be?

A. Well, no, I have no clear recollection. The

best that I can say is that I think that Mr. Calla-

way claimed that the men were supposedly, at least,

subject to call or on duty during this so-called half-
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hour ; whereas when they were changed to a fifteen-

minute rest period they were not subject to call at

all, something like that. [124]

In any event, I asked if they would set forth the

position of the union with respect to this subject

matter and, to the best of my recollection, Mrs.

White said that it would be satisfactory with the

union if the company agreed to pay time and a half

for meal periods during which an employee was

required to watch the equipment while he was eat-

ing his lunch. I made a report of that to the com-

pany and, as far as I was concerned, there was the

bargaining on that issue.

Q. Do you recall about how many men were in-

volved in this change? A. No.

Q. Did Mrs. White indicate to you how many
were involved? A. No, I don't think so.

Q. Mr. Bahrs, can you state what your experi-

ence has been in this area in acting as employer

representative in collective bargaining matters'?

Mr. Berke: When? I object to that as pretty

broad and general, and not relevant to the issue

here.

Mr. Moore : I will state, Mr. Trial Examiner, that

we are entitled to show the qualifications of this

witness, his experience in this field, for the purpose

of establishing that the position which he took as

a spokesman for the Lloyd A. Fry Roofing Com-

pany is in accordance with the prevailing practice

in this area. [125]

Mr. Todd: It is not material.
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Mr. Berke: We are concerned with what hap-

pened here, and whether or not what happened

here was a violation of the Act ; not what may have

gone on in some other situation. Do we have to

get into every negotiation this witness participated

in making it necessary for me to bring in experts

to testify that what happened in that situation was

not typical.

Trial Examiner Royster: I will have to sustain

the objection on the ground that even if it is a

wide practice in this area, and if it is unlawful,

then the law is widely violated.

Mr. Moore: I would like to make an offer of

proof then.

Trial Examiner Royster: All right.

Mr. Moore: The proof which I would develop

by this witness, through proper questions, would be

that he is an expert in this field, having for many

years in San Francisco been a qualified representa-

tive of employers in the matter of collective bar-

gaining with many unions ; that he has become :

familiar, by reason of this experience, with the

practice prevailing in the area; that the almost

universal practice is that the collective bargaining

representative of the employer has the authority to

discuss, to make recommendations to his principal,

but almost never to sign, without prior approval,

whatever collective bargaining arrangement he,

[126] as a representative, determines should be
J

executed.

Trial Examiner Royster: I will reject the offer.
|]
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Mr. Moore: I have no other questions of the

witness.

The Witness: I would lie to supplement my
statement as to the October 29 meeting. In a dis-

cussion with Mr. Henry Todd at that time I believe

Mr. Henry Todd said that the company was not

engaged in collective bargaining because they had

not clothed me with the authority to sign a contract

without consulting anyone.

At that time I told Mr. Henry Todd that no one

had ever given me authority, a blank check to sign

any kind of a contract without referring it to the

principals for approval, and that the union repre-

sentatives didn't have that authority either.

Q. (By Mr. Moore) : That was at the meeting

of October 29, you say?

A. Yes, that is right.

Mr. Moore: I have no other questions.

Cross Examination

Q. (By Mr. Berke) : Mr. Bahrs, at any time

were you authorized by the Lloyd A. Fry Roofing

Company to sit down in an atmosphere of give

and take, if a question arose with respect to the

wording of some clause, or to the actual interpre-

tation of the clause, to work out a mutually satis-

factory clause or a mutually satisfactory agree-

ment? [127]

Mr. Moore: Have you fijiished your question?

Mr. Berke: Yes.

Mr. Moore: I object to the question on the
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ground that it is irrelevant and immaterial and

calls for privileged communications between attor-

ney and client.

Trial Examiner Royster: I will overrule the ob-

jection.

Mr. Moore: Mr. Trial Examiner, I think that is

a rather basic objection. I do not mean to make

it frivolously.

Mr. Berke: This witness was put on to testify

and he claimed he could do what was done.

Mr. Moore : The witness testified only as to mat-

ters which transpired between himself and persons

other than his client. He has given no testimony

whatsoever as to what happened between himself

and his client. He could not unless the client waived

the privilege of the attorney-client relationship,

which has not been done.

Mr. Berke: Do I understand Mr. Moore to take

the position that in all these meetings then that

Mr. Bahrs appeared only as an attorney for a

client, namely, the Lloyd A. Fry Roofing Company,

but not as a negotiator, that he was not there to

bargain with the union, but merely as counsel, and

that was all?

If he says that I will have nothing further to ask

this witness.

Mr. Moore: I don't think that is material,

whether he was [128] there only as an attorney or

not. If he were there partly as an attorney and if,

in the course of his employment as an attorney, he

had communications with his client, those communi-
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cations, in so far as they have occurred in confi-

dence, are subject to the privilege.

Trial Examiner Royster: I am going to rule

against you, Mr. Moore. The law requires that the

negotiator meet with a union which has been certi-

fied, as this one has, and Mr. Bahrs is the one who
was held out by the company as the person who was

to meet, and who did meet with the union. I do not

believe that the question, or the privilege can oper-

ate to withhold from a proper cross examination,

as I consider this to be, what instructions he may
have had from his principal.

Mr. Moore: The instructions that he had in this

situation, Mr. Trial Examiner, were made only be-

cause of the fact that there was an attorney-client

relationship. What he has done with third persons,

not a party to that relationship, is not within the

privilege and he has testified as to those. As to those

matters he would be subject to cross examination,

but as to matters that transpired between himself

and his client, those are privileged and cannot be

disclosed either by the client or by the attorney

without the permission of the client.

Trial Examiner Royster: I may be wrong, but

it strikes me [129] that the privilege should not

attach in such a situation and, therefore, I make my
' ruling in that belief. So that will be it.

Mr. Moore : That puts the respondent in a rather

awkward position, Mr. Trial Examiner. If the ques-

tion is answered then the privilege is gone.

Mr. Berke : As I said before, if Mr. Moore takes
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the position, and will so state clearly on the record,

that Mr. Bahrs appeared at these sessions only as

an attorney, and not as an negotiator on behalf

of the company, I am not going to press my ques-

tions here if he will so state clearly.

Trial Examiner Royster: The witness is subject

to the instruction of counsel, of course, in this

respect.

Mr. Moore: I do not like to instruct a witness

not to answer, Mr. Royster, but in fairness to the

client who has not released the privilege my hands

are tied. I cannot tell him to disclose something

against the wishes of his client.

I will state again that the situation in which the

witness finds himself is by no trjcnns unique, but it

is becoming an increasingly common practice for

lawyers to act partly in the capacity of an attor-

ney and partly in the capacity of an adviser in

many other fields, whether it be business or finance,

politics, public relations, or what-not, but to the

degree that the advice and consultation which is

requested of him depends upon his attorney-client

relationship, [130] we would have to insist that

that remain in privilege, and that is the situation

here.

Trial Examiner Royster: I haven't given any

thought to that problem recently at all. Isn't it so

that the mere fact that an instruction issues, or that

coramunicaions are had between one who is an

attorney and one who employs him, is not enough

alone to give it the status of privilege? The advice



National Labor Relations Board 193

(Testimony of George O. Bahrs.)

must relate to some problem of law, in which the

attorney, of course, is an expert, and to whom the

client must repair if he wants legal advise.

Here we have a situation which seems to me
markedly different. We all know that many, many
negotiators, perhaps principally on the side of

unions, are not lawyers at all. I am not entirely

convinced that, as my ruling indicates, in fact, my
feeling is to the contrary, that such a relationship

as this, to the extent that it is confined to instruc-

tions or advice flowing between attorney and client

in this case, not relating to legal problems, is the

type of a communication that is entitled to the

privilege.

Mr. Moore : Your comment, Mr. Trial Examiner,

indicates the complexity of the problem because the

very communications which are in question here are

a part of a situation which is now before the Na-

tional Labor Relations Board. How can you di-

vorce that completely from legal advice? A lawyer

is consulted in his professional capacity. Part of

the advice [131] that he gives is as to what is law-

ful or proper or within the law, and part of the

advice he gives is as to what is unlawful or illegal

or beyond the law.

Now, an attorney's authority in any situation

most certainly involves aspects which, to illustrate

by the case we have here, become a judicial proceed-

ing or an administrative proceeding. Had not Mr.

Bahrs been an attorney it is quite possible that

he wouldn't have been consulted.
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Mr. Berke: That is speculative. I was going to

say, moreover, in this instance it doesn't necessarily

follow that the relationship of attorney and client

exists, or flowed with the fact that the Lloyd A.

Fry Roofing Company consulted with Mr. Bahrs

about representing them in labor relation matters.

In fact, the subject matters which he discussed

with the union representatives didn't necessarily

call for any legal advice. As he testified here, he

submitted certain proposals and then when the

union told him its position he would report that.

That is not the relationship of an attorney and

client. Where you submit a legal problem and ask

for advice you get it. That was not done here. Even

the letter that we have in evidence here, as General

Counsel's Exhibit No. 8, which Mr. Bahrs dictated

in the presence of the union representatives, covers

the matter of his relationship with the Lloyd A.

Fry Roofing Company. It is only to report back

"Here is what the union says about these [132]

things." He doesn't say in there, '^I advise you to

do thus and so" or "I think you ought to do thus

and so with each one of the paragraphs." There

isn't even a concluding paragraph, if I read it

right. It is nothing more than a report.

Trial Examiner Royster: Do you recall your

question to Mr. Bahrs 1

Mr. Berke: Yes, I do.

Trial Examiner Royster : What was it ?

Mr. Berke: I take it the Trial Examiner says

I may go ahead and get the answer.
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Trial Examiner Royster : No. I want to hear the

question.

Mr. Berke : My question was this : Did he, at any

time that he was meeting with the union represen-

tatives, have authority from the Lloyd A. Fry
Roofing Company to sit down in an atmosphere of

give and take and work out a mutually satisfactory

clause, or a mutually satisfactory agreement?

Trial Examiner Royster: Is that the question

that gave rise to all of this discussion?

Mr. Berke: Yes.

Mr. Moore : The question goes right to the heart

of Paragraph IX of the Board^s Complaint here.

I do not quite see how Mr. Berke, who is an

attorney, can say that the authority as to which

he is directing his [133] question here, does not

involve any legal advice when the very authority

itself is the foundation of the Board's charge.

Mr. Berke: We are not setting forth any legal

advice was not given. We say, "Respondent has

refused, and does now refuse to bargain in good

faith with the Union by failing to invest any officer,

agent, representative or attorney"—and the word

"attorney" is broad and doesn't necessarily mean an

attorney-at-law, but could mean an attorney-in-

fact
—"designated to meet with the Union with au-

thority to accept or reject bargaining proposals or

otherwise negotiate and conclude a collective bar-

gaining agreement with respect to rates of pay,

wages, hours of employment, and other conditions

of employment", and so on.
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Mr. Moore: The extent of the authority, accord-

ing to the Board's view, is a rather basic part of

the obligation to bargain collectively.

Mr. Berke: The Board has said time and again

that you cannot send somebody in to go through

the motions. They said it with respect to this very

same company in a case decided three or four years

ago.

Trial Examiner Royster: I overrule the objec-

tion.

Q. (By Mr. Berke) : Do you remember my ques-

tion, Mr. Bahrs? A. Yes.

Q. Will you answer it, please? [134]

Mr. Moore: I will instruct the witness not to

answer on the ground of privilege previously stated.

Trial Examiner Royster: All right.

Q. (By Mr. Berke) : Is the witness going to

accept the instruction?

A. On the advice of counsel, I decline to an-

swer that question.

Mr. Berke: In view of that I move that all

of the witness' related testimony be stricken, Mr.

Trial Examiner.

Trial Examiner Royster: I will take that under

advisement.

Mr. Moore: On that subject, Mr. Trial Exam-

iner, I would like to make the point that the exist-

ence of the privilege itself, if the privilege exists,

the fact that it is claimed does not entitle anybody

to draw any inference for or against the witness,

or for or against the client, one way or the other.
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To permit any inferences to be drawn from the

claim of privilege is to eliminate the privilege.

If inferences are to be drawn we might as well

waive the privilege.

Trial Examiner Royster: You are forcing me
to read some law that I haven^t considered for a

long time.

Q. (By Mr. Berke) : Mr. Bahrs, this document

that you refer to as a form of agreement, and which

other witnesses have referred to as a counter-pro-

posal of the company, in [135] evidence as General

Counsel's Exhibit No. 5, was that prepared by you?

A. It was.

Q. You say it was? A. Yes.

Q. And was that prepared from some form that

the company supplied to you, or how was that pre-

pared? A. In part.

Q. In part? A. Yes, sir.

Q. And in part from instructions you received

from the company, was it?

A. In part from a form, or a suggestion of the

company, in part from discussions with the com-

pany, and in part by conferring with Mr. Callaway

here locally.

Q. And each time that you met with the union,

on each occasion where you discussed any particu-

lar provision, either of the union's proposed agree-

ment or the company's counter-proposal, as I un-

derstand it, you made notes of what the union had

to say about each clause that came in issue?

A. Yes, sir.
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Q. Did you, on the occasion when the union

raised a question with respect to a particular clause,

say to them, ''Let's see what we can work out

now" and try to work out [136] something with

them? A. No.

Q. All you did then was to use those notes as

a basis for reporting back to the company what the

union's position was with respect to the clause or

clauses that were in issue, is that correct?

A. With my recommendations in certain cases.

Q. Were your recommendations followed?

Mr. Moore: I object to that on the ground that

it is incompetent, irrelevant and immaterial, and

calls for privileged commimications between the

attorney and his client.

Trial Examiner Royster: I will overrule the ob-

jection.

Mr. Moore: For the reasons previously stated

I will ask the witness not to answer.

Mr. Berke : For that further reason I move that

this mtness' related testimony on direct be stricken.

Trial Examiner Royster: I will reserve ruling

on that.

Q. (By Mr. Berke) : Is it correct to say, Mr.

Bahrs, that you on your own could not work out

any mutually satisfactory language in any of the

clauses that were in issue?

Mr. Moore: I will make the same objection, Mr.

Trial Examiner.

Trial Examiner Royster: Well, I am going to

sustain the objection to that question; however, on
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a different [137] ground. I don't understand it.

Mr. Berke: I don't know if that is a good

ground, but it is a different ground.

Trial Examiner Royster: It is an effective rul-

ing anyway.

Q. (By Mr. Berke) : Did you understand it,

Mr. Bahrs? A. (No answer.)

Q. I will ask another question. Could you have

worked out a mutually satisfactory agreement with

the union without first taking the matter up with

the company, not only with respect to signing but

with respect to the language that was to be em-

ployed in the agreement?

Mr. Moore: I object on the same ground. The

question is incompetent, irrelevant and immaterial

and is speculative. What he could have done on a

mutually satisfactory basis certainly calls into play

whatever the union would have done, apart from

the other objections.

Trial Examiner Royster: The word "mutually"

was what bothered me before.

Mr. Berke: Take "mutually" out of the question.

Q. (By Mr. Berke) : I am not talking merely

about signing, but could you have worked out,

without going to the company on each occasion to

find out whether the language was satisfactory,

could you have sat down with the union and [138]

worked out language which would be, well, I don't

know how to express it without saying mutually

satisfactory? I am not assuming the union is going

to accept it. What I am getting at is whether you
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had authority to actually sit down and give and

take.

Trial Examiner Royster: Agree to language?

Mr. Berke: Yes.

Mr. Moore: I make the same objection.

Trial Examiner Royster: The question is this:

Did the witness have authority to agree to the

presentation, I suppose, in a contract of a clause

in certain language?

The objection is made. I will overrule the objec-

tion and direct the witness to answer.

Mr. Moore: I request the witness not to answer

on the ground of privilege.

Trial Examiner Royster: All right.

Mr. Berke: I make the same motion I made be-

fore and for the same reason.

Trial Examiner Royster: Ruling reserved.

Q. (By Mr. Berke) : As I understood you at

one point on your direct examination, Mr. Bahrs,

you stated to Mr. Cameron that you didn't think

the company was going to authorize you to change

its position. This was at a meeting in your office

on November 7, is that correct?

A. That was about the time that the company

was [139]

Q. being asked to show cause, yes.

A. I don't think it was at the meeting in my
office on November 7. I had a telephone conversa-

tion with Mr. Cameron in which I told him that I

would be unable to attend the meeting before the

Executive Board of the Union, and wanted to be
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sure that he understood that no personal discour-

tesy was intended. Included in the conversation I

did mention to him that I didn't think that the

company would authorize me to change the bar-

gaining position that had already been taken to a

sufficient degree that a proposal acceptable to the

union would evolve.

Mr. Berke : I have no further questions.

Mr. Moore: I have no further questions of the

witness.

Trial Examiner Royster: That is all, Mr. Bahrs.

(Witness excused.)

Mr. Moore: May we have a brief recess at this

time, Mr. Trial Examiner?

Trial Examiner Royster: We will take a short

recess.

(Short recess.)

Trial Examiner Royster: On the record.

Mr. Moore : Mr. Trial Examiner, the record will

indicate this matter of privilege which has been

claimed by the respondent employer here is one of

some concern to us because of the nature of the

privilege itself and of the consequences of its being

once waived. As we view the [140] situation, if the

privilege is waived as to any part of the attorney-

client relationship it follows automatically that it

is waived as to the entire relationship and that

waiver is not limited to this proceeding. It would

exist forever as to the entire relationship. That is

the reason why we have been concerned possibly
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out of proportion to the precise question that was

put to the witness.

I think, on the basis of an off-the-record discus-

sion that we have had with Mr. Berke, understand-

ing possibly a little better what purpose he is di-

recting his questioning toward, and the limitations

that he intends to put on it, that is, limiting it to

a precise phase of the attorney-client relationship,

that if the question is again put to the witness he

can properly answer it if his answer is to be ac-

cepted as not constituting a waiver of the attorney-

client privilege concerning other matters or other

proceedings.

It is my understanding that on that basis Mr.

Berke would be willing to have the question put

again to the witness.

Mr. Todd: You mean other questions in this

proceeding, or other proceedings'?

Mr. Moore : It would not be a waiver as to other

parts of the attorney-client relationship in this pro-

ceeding, or in any other proceeding. [141]

Mr. Todd: I just wanted to understand your

position.

Trial Examiner Royster: There is nothing for

me to comment on.

Mr. Berke: I am not agreeing that the matter

of privilege is involved, or that the relationship of

attorney and client exists in this situation, but in

view of Mr. Moore's statement I am willing to put

the question.

As I understand it, he is withdrawing his objec-

tion on the ground that he stated for the purpose
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of allowing the witness to answer the question that

I put before. Is that correct.

Mr. Moore: Yes, and to the extent that the at-

torney-client privilege that may exist on this phase

of the relationship, his response is not to be deemed

a waiver. Is that satisfactory, Mr. Berke?

Mr. Berke: In any other proceeding, yes.

Mr. Moore: As to this proceeding, or any other

proceeding.

Mr. Todd: That is as to the next question that

might be put?

Mr. Moore: Yes, that is correct.

Mr. Berke: You don't mean, if I put the ques-

tion and Mr. Bahrs answers it, that the Trial Ex-

aminer may not consider the answer on the ground

that it is privileged?

Mr. Moore: No. I mean the waiver of the privi-

lege is [142] not to go beyond the discussion of his

authority as a representative of the company.

Mr. Berke: All right.

GEORGE O. BAHRS
a witness recalled by and on behalf of the Respond-

ent, having been previously duly sworn, was exam-

ined and testified further as follows:

Cross Examination—(Resumed)

Mr. Berke: I don't know whether Mr. Bahrs re-

calls the question or not, but I will put it again.

Q. (By Mr. Berke) : My question was, Mr.

Bahrs, whether you at any time, in the course of

your meetings with the union representatives, had
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authority, in an atmosphere of give and take, to

work out an agreement with the union representa-

tives; that is, if there was some question about

some particular clause, either not being in, that the

union thought ought to be in, or about the language

in any particular clause, whether you could work

out with the union, under whatever authority you

may or may not have had, the inclusion of such a

clause, if it was agreed to by you, or a change in

such language, if a change in langugae was in-

volved ?

A. Let me say this: I was authorized to present

to the union the company's written proposal which

is one of the exhibits in evidence here. [143]

Q. General Counsel's Exhibit No. 5.

A. I was not expressly authorized by the com-

pany to enter into a binding agreement with the

union as to any language at variance with the com-

pany's proposal without first checking with the com-

pany and securing its approval, and I did not as-

sume that I had that authority.

With respect to that part of your question as

to my authority to sit down with the union in an

atmosphere of give and take and work out language,
,|

I did not represent to the union that I had author-

ity in myself to change any of the clauses of the

contract, that is, even on a tentative basis, without
f

getting approval of the company.

Mr. Berke: I have no further questions.
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Redirect Examination

Q. (By Mr. Moore) : Did you make recommen-

dations to the company, Mr. Bahrs?

A. I made recommendations to the company.

Q. Do you know whether any of them were

accepted ?

Mr. Todd: A previous such question was put,

and an objection was made and sustained as I

recall it.

Mr. Berke: I asked the question and objection

was made on the ground of privilege.

Mr. Moore: I take it, it is a part of the

Mr. Berke: I am not making objection.

Trial Examiner Royster: You may answer. [144]

A. I can only recall the recommendations that

I made that were not followed by the company. I

can't recall otherwise.

Mr. Moore: I have no other questions.

The Witness: There is one thing I want to add

to the statement that I made, and that is that in

my dealings with the union I wanted to be par-

ticularly careful not to mislead the union in the

extent of the authority that I had as to negotiating

changes in the agreement because of my discussions

with the company, and the information the com-

pany had given to me as far as it was willing to

go on the various clauses in the contract. The com-

pany had indicated to me, generally speaking, as

the negotiations went along, how far it was pre-

pared to go. So I say I wish to make it plain that
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I felt I had no authority to go beyond that with-

out first taking the matter up with the company.

Further Cross Examination

Q. (By Mr. Berke) : In other words, you were

circumscribed within the limitations of what the

company had indicated to you it was willing to do,

and you couldn't go beyond those limitations?

A. Without first referring the matter to the

company and getting their approval, that is correct.

Q. Had you indicated to the union at any time,

at any of the meetings, what those limitations were ?

A. Well, generally speaking, I think I told the

union that [145] I didn't expect that the company

would accept the union's viewpoint on the union

shop, for example. I think I indicated to the union

that I would advise the company as to the com-

mon practice with reference to arbitrating griev-

ances, and so forth.

Q. But you made no change in your conversa-

tion with the union with respect to the grievance

procedure as set up in the company's proposal

which you submitted to the union? A. No.

Mr. Berke: I have no further questions.

The Witness: There was no revision of the

grievance proposal on behalf of the company from

its original proposal. The only thing the company

did was to agree to strike out the ''No Strike"

clause.

Q. (By Mr. Berke) : That was after you re-

ported to them? A. Yes.
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Mr. Berke: All right.

Trial Examiner Royster: Anything further?

Mr. Moore: No.

Trial Examiner Royster : That is all, Mr. Bahrs.

(Witness excused.)

Mr. Moore: That is the Respondent's case.

Trial Examiner Royster: Do you want to argue

the case, Mr. Berke? [146]

Mr. Berke: No, but I have some citations. If

you want them I would be glad to give them to you.

Trial Examiner Royster: I would be glad to

have citations from anyone, including you, Mr.

Todd.

Mr. Todd: Thank you very much, but not this

afternoon.

Trial Examiner Royster: Do you want to argue

the case, Mr. Moore?

Mr. Moore: I prefer to submit a brief after we

get the transcript, if that is possible.

Trial Examiner Royster: Do you intend doing

that, Mr. Berke?

Mr. Berke : Then I will give you a memorandum
of my citations.

Trial Examiner Royster : How much time do you

want?

Mr. Moore: I would prefer to have the time

start to run from the receipt of the transcript, if

that can be arranged. I don't know whether that is

within your power.

Trial Examiner Royster: No, it is not. I indi-

cated to Mr. Todd I would give you ten days from

L.l
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the close of the hearing. Of course, the record is

very short but I don't suppose you will have the

transcript before ten days.

Mr. Berke: Have they ordered expedited copy*?

The Reporter: No.

Mr. Moore : No, we have not. [147]

Mr. Berke: Give them a couple of days more.

Mr. Todd: Give us fifteen days. That will give

us five days after we get the transcript.

Trial Examiner Royster: I will allow fifteen

days for briefs.

Briefs should be submitted in triplicate, that is,

an original and two copies, and addressed to me,

Room 206 Appraisers Building, San Francisco 11.

There being nothing further, the hearing is closed.

(Whereupon, at 4:45 o'clock p.m., the hear-

ing in the above-entitled matter was closed.)
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